Contract No. C2015-134

COOPERATIVE PURCHASING AGREEMENT
BETWEEN
THE TOWN OF FOUNTAIN HILLS
AND
PAVEMENT MARKING, INC.

THIS COOPERATIVE PURCHASING AGREEMENT (this “Agreement”) is entered
into as of September 17, 2013, between the Town of Fountain Hills, an Arizona municipal
corporation (the *“Town”), and Pavement Marking, Inc., an Arizona corporation (the
“Contractor”).

RECITALS

A. After a competitive procurement process, Yuma County Department of Public
Works (“Yuma”) entered into Contract No. 2011-2012CY.02 dated December 14, 2010, as
amended, with the Contractor for the Contractor to furnish all the materials, labor and equipment
necessary to provide pavement markings and related services on roadways in the County (the
“Yuma Contract”). A copy of the Yuma Contract is attached hereto as Exhibit A and
incorporated herein by reference.

B. The Town is permitted, pursuant to Section 3-3-27 of the Town Code, to make
purchases under the Yuma Contract, at its discretion and with the agreement of the awarded
Contractor, and the Yuma Contract permits its cooperative use by other public entities, including
the Town.

C The Town and the Contractor desire to enter into this Agreement for the purpose
of (i) acknowledging their cooperative contractual relationship under the Yuma Contract and this
Agreement, (ii) establishing the terms and conditions by which the Contractor may provide the
Town with pavement striping and markings on various roads in the areas referred to as Zones 2,
3, 4 and 5, as more particularly set forth in Section 2 below (the “Materials and Services™) and
(iii) setting the maximum aggregate amount to be expended pursuant to this Agreement related to
the Materials and Services.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals, which are incorporated
herein by reference, the following mutual covenants and conditions, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Town and the
Contractor hereby agree as follows:

l. Term of Agreement. This Agreement shall be effective as of the date first set
forth above and shall remain in full force and effect until December 31, 2014, unless terminated
as otherwise provided in this Agreement or the Yuma Contract.

2. Scope of Work. Contractor shall provide the Materials and Services (i) under the
terms and conditions of the Yuma Contract, (ii) as set forth in the Quotation, attached hereto as
Exhibit B and incorporated herein by reference and (iii) pursuant to instructions from the Town.
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3. Compensation. The Town shall pay Contractor an aggregate amount not to
exceed $29,977.15, of which $2,600.00 is an owner’s contingency which shall be utilized at the
Town’s sole discretion, for the Materials and Services at the unit rates as set forth in the
Quotation attached hereto as Exhibit B.

4. Payments. The Town shall pay the Contractor monthly, based upon acceptance
and delivery of Materials and/or Services performed and completed to date, and upon submission
and approval of invoices. Each invoice shall (i) contain a reference to this Agreement and the
Yuma Contract and (ii) document and itemize all work completed to date. The invoice statement
shall include a record of materials delivered, time expended and work performed in sufficient
detail to justify payment. Additionally, invoices submitted without referencing this Agreement
and the Yuma Contract will be subject to rejection and may be returned.

5. Records and Audit Rights. To ensure that the Contractor and its subcontractors
are complying with the warranty under Section 6 below, Contractor’s and its subcontractors’
books, records, correspondence, accounting procedures and practices, and any other supporting
evidence relating to this Agreement, including the papers of any Contractor and its
subcontractors” employees who perform any work or services pursuant to this Agreement (all of
the foregoing hereinafter referred to as “Records™), shall be open to inspection and subject to
audit and/or reproduction during normal working hours by the Town, to the extent necessary to
adequately permit (i) evaluation and verification of any invoices, payments or claims based on
Contractor’s and its subcontractors’ actual costs (including direct and indirect costs and overhead
allocations) incurred, or units expended directly in the performance of work under this
Agreement and (ii) evaluation of the Contractor’s and its subcontractors’ compliance with the
Arizona employer sanctions laws referenced in Section 6 below. To the extent necessary for the
Town to audit Records as set forth in this Section, Contractor and its subcontractors hereby
waive any rights to keep such Records confidential. For the purpose of evaluating or verifying
such actual or claimed costs or units expended, the Town shall have access to said Records, even
if located at its subcontractors’ facilities, from the effective date of this Agreement for the
duration of the work and until three years after the date of final payment by the Town to
Contractor pursuant to this Agreement. Contractor and its subcontractors shall provide the Town
with adequate and appropriate workspace so that the Town can conduct audits in compliance
with the provisions of this Section. The Town shall give Contractor or its subcontractors
reasonable advance notice of intended audits. Contractor shall require its subcontractors to
comply with the provisions of this Section by insertion of the requirements hereof in any
subcontract pursuant to this Agreement.

6. E-verify Requirements. To the extent applicable under ARIZ. REV. STAT. § 41-
4401, the Contractor and its subcontractors warrant compliance with all federal immigration laws
and regulations that relate to their employees and their compliance with the E-verify
requirements under ARIZ. REV. STAT. § 23-214(A). Contractor’s or its subcontractors’ failure to
comply with such warranty shall be deemed a material breach of this Agreement and may result
in the termination of this Agreement by the Town.

7. Conflict of Interest. This Agreement may be canceled by the Town pursuant to
ARIZ. REV. STAT. § 38-511.
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8. Applicable Law; Venue. This Agreement shall be governed by the laws of the
State of Arizona and a suit pertaining to this Agreement may be brought only in courts in
Maricopa County, Arizona.

9. Agreement Subject to Appropriation. The Town is obligated only to pay its
obligations set forth in the Agreement as may lawfully be made from funds appropriated and
budgeted for that purpose during the Town’s then current fiscal year. The Town’s obligations
under this Agreement are current expenses subject to the “budget law” and the unfettered
legislative discretion of the Town concerning budgeted purposes and appropriation of funds.
Should the Town elect not to appropriate and budget funds to pay its Agreement obligations, this
Agreement shall be deemed terminated at the end of the then-current fiscal year term for which
such funds were appropriated and budgeted for such purpose and the Town shall be relieved of
any subsequent obligation under this Agreement. The parties agree that the Town has no
obligation or duty of good faith to budget or appropriate the payment of the Town’s obligations
set forth in this Agreement in any budget in any fiscal year other than the fiscal year in which the
Agreement is executed and delivered. The Town shall be the sole judge and authority in
determining the availability of funds for its obligations under this Agreement. The Town shall
keep Contractor informed as to the availability of funds for this Agreement. The obligation of
the Town to make any payment pursuant to this Agreement is not a general obligation or
indebtedness of the Town. Contractor hereby waives any and all rights to bring any claim
against the Town from or relating in any way to the Town's termination of this Agreement
pursuant to this section.

10.  Conflicting Terms. In the event of any inconsistency, conflict or ambiguity
among the terms of this Agreement, any Town-approved work orders, the Yuma Contract, the
Quotation and invoices, the documents shall govern in the order listed herein. Notwithstanding
the foregoing, and in conformity with Section 2 above, unauthorized exceptions, conditions,
limitations or provisions in conflict with the terms of this Agreement or the Yuma Contract
(collectively, the “Unauthorized Conditions”), other than the Town’s project-specific
requirements, are expressly declared void and shall be of no force and effect. Acceptance by the
Town of any work order or invoice containing any such Unauthorized Conditions or failure to
demand full compliance with the terms and conditions set forth in this Agreement or under the
Yuma Contract shall not alter such terms and conditions or relieve Contractor from, nor be
construed or deemed a waiver of, its requirements and obligations in the performance of this
Agreement.

11.  Rights and Privileges. To the extent provided under the Yuma Contract, the
Town shall be afforded all of the rights and privileges afforded to Yuma and shall be the
“County” (as defined in the Yuma Contract) for the purposes of the portions of the Yuma
Contract that are incorporated herein by reference.

12.  Indemnification; Insurance. In addition to and in no way limiting the provisions
set forth in Section 11 above, the Town shall be afforded all of the insurance coverage and
indemnifications afforded to the County to the extent provided under the Yuma Contract, and
such insurance coverage and indemnifications shall inure and apply with equal effect to the
Town under this Agreement including, but not limited to, the Contractor’s obligation to provide
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the indemnification and insurance. In any event, the Contractor shall indemnify, defend and hold
harmless the Town and each council member, officer, employee or agent thereof (the Town and
any such person being herein called an “Indemnified Party”), for, from and against any and all
losses, claims, damages, liabilities, costs and expenses (including, but not limited to, reasonable
attorneys’ fees, court costs and the costs of appellate proceedings) to which any such
Indemnified Party may become subject, under any theory of liability whatsoever (“Claims”),
insofar as such Claims (or actions in respect thereof) relate to, arise out of, or are caused by or
based upon the negligent acts, intentional misconduct, errors, mistakes or omissions, in
connection with the work or services of the Contractor, its officers, employees, agents, or any
tier of subcontractor in the performance of this Agreement.

[SIGNATURES ON FOLLOWING PAGES]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date
and year first set forth above.

C‘Town)7

TOWN OF FOUNTAIN HILLS,
an Arizona municipal corporation

é«»ﬂb& LT A

Kenneth W. Buchanan, Town Manager

ATTEST:

(ACKNOWLEDGMENT)
STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )
On ﬂ C)&/ Q , 2014, before me personally appeared Kenneth W. Buchanan,

the Town Manager of the TOWN OF FOUNTAIN HILLS, an Arizona municipal corporation,
whose identity was proven to me on the basis of satisfactory evidence to be the person who he
claims to be, and acknowledged that he signed the above document, on behalf of the Town of
Fountain Hills.

HEART:H: “Sancrh A O?/GAW U) '
B} Moty Public smmzs. d / OA.Q/
My Commission ExpﬁanNn?n 2018 Notary Public

(Affix notary seal here)

[SIGNATURES CONTINUE ON FOLLOWING PAGE)]
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“Contractor”

PAVEMENT RKING, INC.,
an Arizona copboration

ame: \T\U’U\ éuto{'(’
Title: Pf\ﬂg[d‘ﬁ’]/\;&/

(ACKNOWLEDGMENT)

STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

@D’AMI/I hor ){ 2014, before m /fv[)grsonally appeared

/)/ LAA 51 Lot . the r ey of PAVEMENT MARKING,
INC., an Arizona corporation, whose identity was proven to me on the basis of satisfactory
evidence to be the person who he/she claims to be, and acknowledged that he/she signed the
above document on behalf of the corporation.

l"fyll.R&r-htl ///:;2;;7 //1fzi:f1/j;1z;%:é£€§;’
Public - Ariz
Notary Pulic rizona MM

My Commiss 1 Expires Notary Pub c
Septembe :, 2016

2233685.1





