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10. Licenses; Materials.  Contractor shall maintain in current status all federal, state 

and local licenses and permits required for the operation of the business conducted by the 
Contractor.  The Town has no obligation to provide Contractor, its employees or subcontractors 
any business registrations or licenses required to perform the specific services set forth in this 
Agreement.  The Town has no obligation to provide tools, equipment or material to Contractor. 

 
11. Performance Warranty.  Contractor warrants that the Services rendered will 

conform to the requirements of this Agreement and to the highest professional standards in the 
field. 

 
12. Indemnification.  To the fullest extent permitted by law, the Contractor shall 

indemnify, defend and hold harmless the Town and each council member, officer, employee or 
agent thereof (the Town and any such person being herein called an “Indemnified Party”), for, 
from and against any and all losses, claims, damages, liabilities, costs and expenses (including, 
but not limited to, reasonable attorneys’ fees, court costs and the costs of appellate proceedings) 
to which any such Indemnified Party may become subject, under any theory of liability 
whatsoever (“Claims”), insofar as such Claims (or actions in respect thereof) relate to, arise out 
of, or are caused by or based upon the negligent acts, intentional misconduct, errors, mistakes or 
omissions, in connection with the work or services of the Contractor, its officers, employees, 
agents, or any tier of subcontractor in the performance of this Agreement.  The amount and type 
of insurance coverage requirements set forth below will in no way be construed as limiting the 
scope of the indemnity in this Section. 

 
13. Insurance. 
 

13.1 General. 
 

A. Insurer Qualifications.  Without limiting any obligations or 
liabilities of Contractor, Contractor shall purchase and maintain, at its own expense, hereinafter 
stipulated minimum insurance with insurance companies authorized to do business in the State of 
Arizona pursuant to ARIZ. REV. STAT. § 20-206, as amended, with an AM Best, Inc. rating of A- 
or above with policies and forms satisfactory to the Town.  Failure to maintain insurance as 
specified herein may result in termination of this Agreement at the Town’s option. 

 
B. No Representation of Coverage Adequacy.  By requiring insurance 

herein, the Town does not represent that coverage and limits will be adequate to protect 
Contractor.  The Town reserves the right to review any and all of the insurance policies and/or 
endorsements cited in this Agreement but has no obligation to do so.  Failure to demand such 
evidence of full compliance with the insurance requirements set forth in this Agreement or 
failure to identify any insurance deficiency shall not relieve Contractor from, nor be construed or 
deemed a waiver of, its obligation to maintain the required insurance at all times during the 
performance of this Agreement. 

 
C. Additional Insured.  All insurance coverage and self-insured 

retention or deductible portions, except Workers’ Compensation insurance and Professional 
Liability insurance, if applicable, shall name, to the fullest extent permitted by law for claims 
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arising out of the performance of this Agreement, the Town, its agents, representatives, officers, 
directors, officials and employees as Additional Insured as specified under the respective 
coverage sections of this Agreement. 

 
D. Coverage Term.  All insurance required herein shall be maintained 

in full force and effect until all work or services required to be performed under the terms of this 
Agreement are satisfactorily performed, completed and formally accepted by the Town, unless 
specified otherwise in this Agreement. 

 
E. Primary Insurance.  Contractor’s insurance shall be primary 

insurance with respect to performance of this Agreement and in the protection of the Town as an 
Additional Insured. 

 
F. Waiver.  All policies, except for Professional Liability, including 

Workers’ Compensation insurance, shall contain a waiver of rights of recovery (subrogation) 
against the Town, its agents, representatives, officials, officers and employees for any claims 
arising out of the work or services of Contractor.  Contractor shall arrange to have such 
subrogation waivers incorporated into each policy via formal written endorsement thereto. 

 
G. Policy Deductibles and/or Self-Insured Retentions.  The policies 

set forth in these requirements may provide coverage that contains deductibles or self-insured 
retention amounts.  Such deductibles or self-insured retention shall not be applicable with respect 
to the policy limits provided to the Town.  Contractor shall be solely responsible for any such 
deductible or self-insured retention amount. 

 
H. Use of Subcontractors.  If any work under this Agreement is 

subcontracted in any way, Contractor shall execute written agreements with its subcontractors 
containing the indemnification provisions set forth in this Section and insurance requirements set 
forth herein protecting the Town and Contractor.  Contractor shall be responsible for executing 
any agreements with its subcontractors and obtaining certificates of insurance verifying the 
insurance requirements. 

 
I. Evidence of Insurance.  Prior to commencing any work or services 

under this Agreement, Contractor will provide the Town with suitable evidence of insurance in 
the form of certificates of insurance and a copy of the declaration page(s) of the insurance 
policies as required by this Agreement, issued by Contractor’s insurance insurer(s) as evidence 
that policies are placed with acceptable insurers as specified herein and provide the required 
coverages, conditions and limits of coverage specified in this Agreement and that such coverage 
and provisions are in full force and effect.  Confidential information such as the policy premium 
may be redacted from the declaration page(s) of each insurance policy, provided that such 
redactions do not alter any of the information required by this Agreement.  The Town shall 
reasonably rely upon the certificates of insurance and declaration page(s) of the insurance 
policies as evidence of coverage but such acceptance and reliance shall not waive or alter in any 
way the insurance requirements or obligations of this Agreement.  In the event any insurance 
policy required by this Agreement is written on a “claims made” basis, coverage shall extend for 
two years past completion of the Services and the Town’s acceptance of the Contractor’s work or 
services and as evidenced by annual certificates of insurance.  If any of the policies required by 
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this Agreement expire during the life of this Agreement, it shall be Contractor’s responsibility to 
forward renewal certificates and declaration page(s) to the Town 30 days prior to the expiration 
date.  All certificates of insurance and declarations required by this Agreement shall be identified 
by referencing Agreement Number C2013-113.  A $25.00 administrative fee shall be assessed 
for all certificates or declarations received without a reference to Agreement Number C2013-
113.  Additionally, certificates of insurance and declaration page(s) of the insurance policies 
submitted without referencing Agreement Number C2013-113 will be subject to rejection and 
may be returned or discarded.  Certificates of insurance and declaration page(s) shall specifically 
include the following provisions: 

 
(1) The Town, its agents, representatives, officers, directors, 

officials and employees are Additional Insureds as follows: 
 

(a) Commercial General Liability - Under Insurance 
Services Office, Inc., (“ISO”) Form CG 20 10 03 97 or equivalent. 

 
(b) Auto Liability - Under ISO Form CA 20 48 or 

equivalent. 
 
(c) Excess Liability - Follow Form to underlying 

insurance. 
 
(2) Contractor’s insurance shall be primary insurance as 

respects performance of the Agreement. 
 
(3) All policies, except for Professional Liability, including 

Workers’ Compensation, waive rights of recovery (subrogation) against Town, its agents, 
representatives, officers, officials and employees for any claims arising out of work or 
services performed by Contractor under this Agreement. 

 
(4) A 30-day advance notice cancellation provision.  If 

ACORD certificate of insurance form is used, the phrases in the cancellation provision 
“endeavor to” and “but failure to mail such notice shall impose no obligation or liability 
of any kind upon the company, its agents or representatives” shall be deleted.  Certificate 
forms other than ACORD form shall have similar restrictive language deleted. 

 
13.2 Required Insurance Coverage. 

 
A. Commercial General Liability.  Contractor shall maintain 

“occurrence” form Commercial General Liability insurance with an unimpaired limit of not less 
than $1,000,000 for each occurrence, $2,000,000 Products and Completed Operations Annual 
Aggregate and a $2,000,000 General Aggregate Limit.  The policy shall cover liability arising 
from premises, operations, independent contractors, products-completed operations, personal 
injury and advertising injury.  Coverage under the policy will be at least as broad as ISO policy 
form CG 00 010 93 or equivalent thereof, including but not limited to, separation of insured’s 
clause.  To the fullest extent allowed by law, for claims arising out of the performance of this 
Agreement, the Town, its agents, representatives, officers, officials and employees shall be cited 
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as an Additional Insured under ISO, Commercial General Liability Additional Insured 
Endorsement form CG 20 10 03 97, or equivalent, which shall read  “Who is an Insured (Section 
II) is amended to include as an insured the person or organization shown in the Schedule, but 
only with respect to liability arising out of “your work” for that insured by or for you.”   If any 
Excess insurance is utilized to fulfill the requirements of this subsection, such Excess insurance 
shall be “follow form” equal or broader in coverage scope than underlying insurance. 

 
B. Vehicle Liability.  Contractor shall maintain Business Automobile 

Liability insurance with a limit of $1,000,000 each occurrence on Contractor’s owned, hired and 
non-owned vehicles assigned to or used in the performance of the Contractor’s work or services 
under this Agreement.  Coverage will be at least as broad as ISO coverage code “1” “any auto” 
policy form CA 00 01 12 93 or equivalent thereof.  To the fullest extent allowed by law, for 
claims arising out of the performance of this Agreement, the Town, its agents, representatives, 
officers, directors, officials and employees shall be cited as an Additional Insured under ISO 
Business Auto policy Designated Insured Endorsement form CA 20 48 or equivalent.  If any 
Excess insurance is utilized to fulfill the requirements of this subsection, such Excess insurance 
shall be “follow form” equal or broader in coverage scope than underlying insurance. 

 
C. Professional Liability.  If this Agreement is the subject of any 

professional services or work, or if the Contractor engages in any professional services or work 
adjunct or residual to performing the work under this Agreement, the Contractor shall maintain 
Professional Liability insurance covering negligent errors and omissions arising out of the 
Services performed by the Contractor, or anyone employed by the Contractor, or anyone for 
whose negligent acts, mistakes, errors and omissions the Contractor is legally liable, with an 
unimpaired liability insurance limit of $2,000,000 each claim and $2,000,000 annual aggregate.  
In the event the Professional Liability insurance policy is written on a “claims made” basis, 
coverage shall extend for two years past completion and acceptance of the Services, and the 
Contractor shall be required to submit certificates of insurance and a copy of the declaration 
page(s) of the insurance policies evidencing proper coverage is in effect as required above. 

 
D. Workers’ Compensation Insurance.  Contractor shall maintain 

Workers’ Compensation insurance to cover obligations imposed by federal and state statutes 
having jurisdiction over Contractor’s employees engaged in the performance of work or services 
under this Agreement and shall also maintain Employers Liability Insurance of not less than 
$500,000 for each accident, $500,000 disease for each employee and $1,000,000 disease policy 
limit. 

 
13.3 Cancellation and Expiration Notice.  Insurance required herein shall not 

expire, be canceled, or be materially changed without 30 days’ prior written notice to the Town. 
 

14. Applicable Law; Venue.  In the performance of this Agreement, Contractor shall 
abide by and conform to any and all laws of the United States, the State of Arizona and the Town 
of Fountain Hills, including, but not limited to, federal and state executive orders providing for 
equal employment and procurement opportunities, the Federal Occupational Safety and Health 
Act and any other federal or state laws applicable to this Agreement.  This Agreement shall be 
governed by the laws of the State of Arizona and suit pertaining to this Agreement may be 
brought only in courts in the State of Arizona. 



1803179.1  

7 

 
15. Termination; Cancellation. 
 

15.1 For Town’s Convenience.  This Agreement is for the convenience of the 
Town and, as such, may be terminated without cause after receipt by Contractor of written notice 
by the Town.  Upon termination for convenience, Contractor shall be paid for all undisputed 
services performed to the termination date. 

 
15.2 For Cause.  If either party fails to perform any obligation pursuant to this 

Agreement and such party fails to cure its nonperformance within 30 days after notice of 
nonperformance is given by the non-defaulting party, such party will be in default.  In the event 
of such default, the non-defaulting party may terminate this Agreement immediately for cause 
and will have all remedies that are available to it at law or in equity including, without limitation, 
the remedy of specific performance.  If the nature of the defaulting party’s nonperformance is 
such that it cannot reasonably be cured within 30 days, then the defaulting party will have such 
additional periods of time as may be reasonably necessary under the circumstances, provided the 
defaulting party immediately (A) provides written notice to the non-defaulting party and (B) 
commences to cure its nonperformance and thereafter diligently continues to completion the cure 
of its nonperformance.  In no event shall any such cure period exceed 90 days.  In the event of 
such termination for cause, payment shall be made by the Town to the Contractor for the 
undisputed portion of its fee due as of the termination date. 

 
15.3 Due to Work Stoppage.  This Agreement may be terminated by the Town 

upon 30 days’ written notice to Contractor in the event that the Services are permanently 
abandoned.  In the event of such termination due to work stoppage, payment shall be made by 
the Town to the Contractor for the undisputed portion of its fee due as of the termination date. 

 
15.4 Conflict of Interest.  This Agreement is subject to the provisions of ARIZ. 

REV. STAT. § 38-511.  The Town may cancel this Agreement without penalty or further 
obligations by the Town or any of its departments or agencies if any person significantly 
involved in initiating, negotiating, securing, drafting or creating this Agreement on behalf of the 
Town or any of its departments or agencies is, at any time while the Agreement or any extension 
of the Agreement is in effect, an employee of any other party to the Agreement in any capacity 
or a contractor to any other party of the Agreement with respect to the subject matter of the 
Agreement. 

 
15.5 Gratuities.  The Town may, by written notice to the Contractor, cancel this 

Agreement if it is found by the Town that gratuities, in the form of economic opportunity, future 
employment, entertainment, gifts or otherwise, were offered or given by the Contractor or any 
agent or representative of the Contractor to any officer, agent or employee of the Town for the 
purpose of securing this Agreement.  In the event this Agreement is canceled by the Town 
pursuant to this provision, the Town shall be entitled, in addition to any other rights and 
remedies, to recover or withhold from the Contractor an amount equal to 150% of the gratuity. 

 
15.6 Agreement Subject to Appropriation.  This Agreement is subject to the 

provisions of ARIZ. CONST. ART. IX, § 5 and ARIZ. REV. STAT. § 42-17106.  The provisions of 
this Agreement for payment of funds by the Town shall be effective when funds are appropriated 
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for purposes of this Agreement and are actually available for payment.  The Town shall be the 
sole judge and authority in determining the availability of funds under this Agreement and the 
Town shall keep the Contractor fully informed as to the availability of funds for the Agreement.  
The obligation of the Town to make any payment pursuant to this Agreement is a current 
expense of the Town, payable exclusively from such annual appropriations, and is not a general 
obligation or indebtedness of the Town.  If the Town Council fails to appropriate money 
sufficient to pay the amounts as set forth in this Agreement during any immediately succeeding 
fiscal year, this Agreement shall terminate at the end of then-current fiscal year and the Town 
and the Contractor shall relieved of any subsequent obligation under this Agreement. 

 
16. Contract Bonds Required.  Prior to issuance of the Notice to Proceed, the 

Contractor shall furnish the Town the following bonds, which shall become binding on the 
Contractor when delivered. 

 
16.1 Performance Bond.  The Contractor shall be required to furnish non-

revocable security binding the Contractor to provide faithful performance of this Agreement in 
the amount of 100% of the total Agreement price payable to the Town.  Performance security 
shall be in the form of a performance bond, certified check or cashier’s check.  This security 
must be in the possession of the Town’s Development Services Department within seven days 
after execution of this Agreement by the Town.  If the Contractor fails to execute the security 
document as required, the Contractor may be found in default and the Agreement terminated by 
the Town.  In case of default the Town reserves all rights.  All performance bonds shall be 
executed in the form attached hereto as Exhibit C, duly executed by the Contractor as Principal 
and having as Surety thereon a Surety company approved by the Town and holding a Certificate 
of Authority to transact surety business in the State of Arizona by the Arizona Department of 
Insurance.  Individual sureties are unacceptable.  All Insurers and Sureties shall have, at the time 
of submission of the performance bond, an A.M. Best’s Key Rating Guide of “A-” or better as 
currently listed in the most recent Best Key Guide, published by the A.M. Best Company. 

 
16.2 Payment Bond.  The Contractor shall be required to furnish non-revocable 

security for the protection of all persons supplying labor and material to the Contractor or any 
subcontractor for the performance of any work related to this Agreement.  Payment security shall 
be in the amount of 100% of the total Agreement price and be payable to the Town.  Payment 
security shall be in the form of a payment bond, certified check or cashier’s check.  This security 
must be in the possession of the Town’s Development Services Department within seven days 
after execution of this Agreement by the Town.  If the Contractor fails to execute the security 
document as required, the Contractor may be found in default and the Agreement terminated by 
the Town.  In case of default the Town reserves all rights.  All payment bonds shall be executed 
in the form attached hereto as Exhibit D, duly executed by the Contractor as Principal and having 
as Surety thereon a Surety company approved by the Town and holding a Certificate of 
Authority to transact surety business in the State of Arizona by the Arizona Department of 
Insurance.  Individual sureties are unacceptable.  All Insurers and Sureties shall have, at the time 
of submission of the payment bond, an A.M. Best’s Key Rating Guide of “A-” or better as 
currently listed in the most recent Best Key Guide, published by the A.M. Best Company. 
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17. Miscellaneous. 
 

17.1 Independent Contractor.  The Contractor acknowledges and agrees that the 
Services provided under this Agreement are being provided as an independent contractor, not as 
an employee or agent of the Town.  Contractor, its employees and subcontractors are not entitled 
to workers’ compensation benefits from the Town.  The Town does not have the authority to 
supervise or control the actual work of Contractor, its employees or subcontractors.  The 
Contractor, and not the Town, shall determine the time of its performance of the services 
provided under this Agreement so long as Contractor meets the requirements of its agreed Scope 
of Work as set forth in Section 2 above.  Contractor is neither prohibited from entering into other 
contracts nor prohibited from practicing its profession elsewhere.  Town and Contractor do not 
intend to nor will they combine business operations under this Agreement. 

 
17.2 Laws and Regulations.  The Contractor shall keep fully informed and shall 

at all times during the performance of its duties under this Agreement ensure that it and any 
person for whom the Contractor is responsible abides by, and remains in compliance with, all 
rules, regulations, ordinances, statutes or laws affecting the Services, including, but not limited 
to, the following: (A) existing and future Town and County ordinances and regulations, (B) 
existing and future State and Federal laws and (C) existing and future Occupational Safety and 
Health Administration standards. 

 
17.3 Amendments.  This Agreement may be modified only by a written 

amendment signed by persons duly authorized to enter into contracts on behalf of the Town and 
the Contractor. 

 
17.4 Provisions Required by Law.  Each and every provision of law and any 

clause required by law to be in the Agreement will be read and enforced as though it were 
included herein and, if through mistake or otherwise any such provision is not inserted, or is not 
correctly inserted, then upon the application of either party, the Agreement will promptly be 
physically amended to make such insertion or correction. 

 
17.5 Severability.  The provisions of this Agreement are severable to the extent 

that any provision or application held to be invalid by a Court of competent jurisdiction shall not 
affect any other provision or application of the Agreement which may remain in effect without 
the invalid provision or application. 

 
17.6 Relationship of the Parties.  It is clearly understood that each party will act 

in its individual capacity and not as an agent, employee, partner, joint venturer, or associate of 
the other.  An employee or agent of one party shall not be deemed or construed to be the 
employee or agent of the other for any purpose whatsoever.  The Contractor is advised that taxes 
or Social Security payments will not be withheld from any Town payments issued hereunder and 
Contractor agrees to be fully and solely responsible for the payment of such taxes or any other 
tax applicable to this Agreement. 

 
17.7 Entire Agreement; Interpretation; Parol Evidence.  This Agreement 

represents the entire agreement of the parties with respect to its subject matter, and all previous 
agreements, whether oral or written, entered into prior to this Agreement are hereby revoked and 
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superseded by this Agreement.  No representations, warranties, inducements or oral agreements 
have been made by any of the parties except as expressly set forth herein, or in any other 
contemporaneous written agreement executed for the purposes of carrying out the provisions of 
this Agreement.  This Agreement shall be construed and interpreted according to its plain 
meaning, and no presumption shall be deemed to apply in favor of, or against the party drafting 
the Agreement.  The parties acknowledge and agree that each has had the opportunity to seek 
and utilize legal counsel in the drafting of, review of, and entry into this Agreement. 

 
17.8 Assignment.  No right or interest in this Agreement shall be assigned by 

Contractor without prior, written permission of the Town signed by the Town Manager and no 
delegation of any duty of Contractor shall be made without prior, written permission of the Town 
signed by the Town Manager.  Any attempted assignment or delegation by Contractor in 
violation of this provision shall be a breach of this Agreement by Contractor. 

 
17.9 Subcontracts.  No subcontract shall be entered into by the Contractor with 

any other party to furnish any of the material or services specified herein without the prior 
written approval of the Town.  The Contractor is responsible for performance under this 
Agreement whether or not subcontractors are used. 

 
17.10 Rights and Remedies.  No provision in this Agreement shall be construed, 

expressly or by implication, as waiver by the Town of any existing or future right and/or remedy 
available by law in the event of any claim of default or breach of this Agreement.  The failure of 
the Town to insist upon the strict performance of any term or condition of this Agreement or to 
exercise or delay the exercise of any right or remedy provided in this Agreement, or by law, or 
the Town’s acceptance of and payment for services, shall not release the Contractor from any 
responsibilities or obligations imposed by this Agreement or by law, and shall not be deemed a 
waiver of any right of the Town to insist upon the strict performance of this Agreement. 

 
17.11 Attorneys’ Fees.  In the event either party brings any action for any relief, 

declaratory or otherwise, arising out of this Agreement or on account of any breach or default 
hereof, the prevailing party shall be entitled to receive from the other party reasonable attorneys’ 
fees and reasonable costs and expenses, determined by the court sitting without a jury, which 
shall be deemed to have accrued on the commencement of such action and shall be enforced 
whether or not such action is prosecuted through judgment. 

 
17.12 Liens.  All materials or services shall be free of all liens and, if the Town 

requests, a formal release of all liens shall be delivered to the Town. 
 
17.13 Offset. 
 

A. Offset for Damages.  In addition to all other remedies at law or 
equity, the Town may offset from any money due to the Contractor any amounts Contractor 
owes to the Town for damages resulting from breach or deficiencies in performance or breach of 
any obligation under this Agreement. 
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B. Offset for Delinquent Fees or Taxes.  The Town may offset from 
any money due to the Contractor any amounts Contractor owes to the Town for delinquent fees, 
transaction privilege taxes and property taxes, including any interest or penalties. 

 
17.14 Notices and Requests.  Any notice or other communication required or 

permitted to be given under this Agreement shall be in writing and shall be deemed to have been 
duly given if (A) delivered to the party at the address set forth below, (B) deposited in the U.S. 
Mail, registered or certified, return receipt requested, to the address set forth below or (C) given 
to a recognized and reputable overnight delivery service, to the address set forth below: 

 
If to the Town: Town of Fountain Hills 

16705 East Avenue of the Fountains 
Fountain Hills, Arizona  85268 
Attn:  Kenneth W. Buchanan, Town Manager 

 
With copy to:   GUST ROSENFELD, P.L.C. 

One East Washington Street, Suite 1600 
Phoenix, Arizona  85004-2553 
Attn:  Andrew J. McGuire, Esq. 
 

If to Contractor: Ace Asphalt of Arizona, Inc. 
3030 South 7th Street 
Phoenix, AZ  85040-1163 
Attn:  Ron Erickson 

 
or at such other address, and to the attention of such other person or officer, as any party may 
designate in writing by notice duly given pursuant to this subsection.  Notices shall be deemed 
received (A) when delivered to the party, (B) three business days after being placed in the U.S. 
Mail, properly addressed, with sufficient postage or (C) the following business day after being 
given to a recognized overnight delivery service, with the person giving the notice paying all 
required charges and instructing the delivery service to deliver on the following business day.  If 
a copy of a notice is also given to a party’s counsel or other recipient, the provisions above 
governing the date on which a notice is deemed to have been received by a party shall mean and 
refer to the date on which the party, and not its counsel or other recipient to which a copy of the 
notice may be sent, is deemed to have received the notice. 

 
17.15 Confidentiality of Records.  The Contractor shall establish and maintain 

procedures and controls that are acceptable to the Town for the purpose of ensuring that 
information contained in its records or obtained from the Town or from others in carrying out its 
obligations under this Agreement shall not be used or disclosed by it, its agents, officers, or 
employees, except as required to perform Contractor’s duties under this Agreement.  Persons 
requesting such information should be referred to the Town.  Contractor also agrees that any 
information pertaining to individual persons shall not be divulged other than to employees or 
officers of Contractor as needed for the performance of duties under this Agreement. 

 
17.16 Records and Audit Rights.  To ensure that the Contractor and its 

subcontractors are complying with the warranty under subsection 17.17 below, Contractor’s and 
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its subcontractor’s books, records, correspondence, accounting procedures and practices, and any 
other supporting evidence relating to this Agreement, including the papers of the Contractor and 
its subcontractors’ employees who perform any work or Services pursuant to this Agreement (all 
the foregoing hereinafter referred to as “Records”), shall be open to inspection and subject to 
audit and/or reproduction during normal working hours by the Town, to the extent necessary to 
adequately permit (A) evaluation and verification of any invoices, payments or claims based on 
Contractor’s and its subcontractors’ actual costs (including direct and indirect costs and overhead 
allocations) incurred, or units expended directly in the performance of work under this 
Agreement and (B) evaluation of the Contractor’s and its subcontractors’ compliance with the 
Arizona employer sanctions laws referenced in subsection 17.17 below.  To the extent necessary 
for the Town to audit Records as set forth in this subsection, Contractor and its subcontractors 
hereby waive any rights to keep such Records confidential.  For the purpose of evaluating or 
verifying such actual or claimed costs or units expended, the Town shall have access to said 
Records, even if located at its subcontractors’ facilities, from the effective date of this Agreement 
for the duration of the work and until three years after the date of final payment by the Town to 
Contractor pursuant to this Agreement.  Contractor and its subcontractors shall provide the Town 
with adequate and appropriate workspace so that the Town can conduct audits in compliance 
with the provisions of this subsection.  The Town shall give Contractor or its subcontractors 
reasonable advance notice of intended audits.  Contractor shall require its subcontractors to 
comply with the provisions of this subsection by insertion of the requirements hereof in any 
subcontract pursuant to this Agreement. 

 
17.17 E-verify Requirements.  To the extent applicable under ARIZ. REV. STAT. 

§ 41-4401, the Contractor and its subcontractors warrant compliance with all federal immigration 
laws and regulations that relate to their employees and their compliance with the E-verify 
requirements under ARIZ. REV. STAT. § 23-214(A).  Contractor’s or its subcontractor’s failure to 
comply with such warranty shall be deemed a material breach of this Agreement and may result 
in the termination of this Agreement by the Town. 

 
17.18 Scrutinized Business Operations.  Pursuant to ARIZ. REV. STAT. §§ 35-

391.06 and 35-393.06, the Contractor certifies that it does not have scrutinized business 
operations in Sudan or Iran.  For the purpose of this subsection the term “scrutinized business 
operations” shall have the meanings set forth in ARIZ. REV. STAT. § 35-391 or 35-393, as 
applicable.  If the Town determines that the Contractor submitted a false certification, the Town 
may impose remedies as provided by law including terminating this Agreement pursuant to 
subsection 15.2 above. 

 
17.19 Conflicting Terms.  In the event of any inconsistency, conflict or 

ambiguity among the Mohave Contract, this Agreement, the Scope of Work, the Fee Proposal, 
and the Contractor’s response to the cooperative bid, the documents shall govern in the order 
listed herein. 
 

17.20 Non-Exclusive Contract.  This Agreement is entered into with the 
understanding and agreement that it is for the sole convenience of the Town.  The Town reserves 
the right to obtain like goods and services from another source when necessary. 
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EXHIBIT A 
TO 

CONSTRUCTION SERVICES AGREEMENT 
BETWEEN 

 THE TOWN OF FOUNTAIN HILLS  
AND 

ACE ASPHALT OF ARIZONA, INC. 
 

[Mohave Contract] 
 

See following pages.
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EXHIBIT B 
TO 

CONSTRUCTION SERVICES AGREEMENT 
BETWEEN 

THE TOWN OF FOUNTAIN HILLS 
AND 

ACE ASPHALT OF ARIZONA, INC. 
 

[Scope of Work and Fee Proposal] 
 

See following pages.  
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EXHIBIT C 
TO 

CONSTRUCTION SERVICES AGREEMENT 
BETWEEN 

THE TOWN OF FOUNTAIN HILLS 
AND 

ACE ASPHALT OF ARIZONA, INC. 
 

[Performance Bond] 
 

See following page. 
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PERFORMANCE BOND 
 
KNOW ALL PERSONS BY THESE PRESENTS: 

 
THAT, Ace Asphalt of Arizona, Inc., an Arizona corporation (hereinafter called the 

“Principal”), as Principal, and _____________________, a corporation authorized to do business 
in the State of Arizona by the Department of Insurance pursuant to Title 20, Chapter 2, Article 1, 
Arizona Revised Statutes, organized and existing under the laws of the State of ____________, 
with its principal office in the City of_________________, (hereinafter called the “Surety”), as 
Surety, are held and firmly bound unto the Town of Fountain Hills (hereinafter called the 
“Obligee”) in the amount of Fifty-Six Thousand, Seven and No/100 Dollars ($56,007.00), for the 
payment whereof, the said Principal and Surety bind themselves, and their heirs, administrators, 
executors, successors and assigns, jointly and severally, firmly by these presents. 

 
WHEREAS, the Principal has entered into a certain written Agreement with the Obligee, 

dated September  , 2012, for parking lot repair, surface seal, slurry seal and striping services, 
which is hereby referred to and made a part hereof as fully and to the same extent as if copied at 
length herein (the “Agreement”). 

 
NOW, THEREFORE, the condition of this obligation is that if the principal faithfully 

performs and fulfills all of the undertakings, covenants, terms, conditions of the Agreement 
during the original term of the Agreement and any extension of the Agreement, with or without 
notice to the surety, and during the life of any guaranty required under the Agreement, and also 
performs and fulfills all of the undertakings, covenants, terms, and conditions of all duly 
authorized modifications of the Agreement that may hereafter be made, notice of which 
modifications to the surety being hereby waived, the above obligation is void.  Otherwise it 
remains in full force and effect.  The prevailing party in a suit on this bond shall recover as part of 
the judgment reasonable attorney fees that may be fixed by the court.  The performance under this 
bond is limited to the services to be performed under the Agreement. 
 
Witness our hands this   day of September, 2012. 
 

“Principal” 
 

Ace Asphalt of Arizona, Inc., an Arizona corporation  
 

By: ________________________ Seal ____________ 
 

“Surety” 
 

____________________________________________ 
 

By: ________________________ Seal ____________ 
 

“Agency of Record” 
 

____________________________________________ 
 

By: ________________________________________ 
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EXHIBIT D 
TO 

CONSTRUCTION SERVICES AGREEMENT 
BETWEEN 

THE TOWN OF FOUNTAIN HILLS 
AND 

ACE ASPHALT OF ARIZONA, INC. 
 

[Payment Bond] 
 

See following page. 
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PAYMENT BOND 
 
KNOW ALL PERSONS BY THESE PRESENTS: 
 

THAT, Ace Asphalt of Arizona, Inc., an Arizona corporation (hereinafter called the 
“Principal”), as Principal, and ____________________________, a corporation authorized to do 
business in the State of Arizona by the Department of Insurance pursuant to Title 20, Chapter 2, 
Article 1, Arizona Revised Statutes, organized and existing under the laws of the State of 
______________, with its principal office in the City of ________________ (hereinafter called 
the “Surety”), as Surety, are held and firmly bound unto the Town of Fountain Hills (hereinafter 
called the “Obligee”) in the amount of Fifty-Six Thousand, Seven and No/100 Dollars 
($56,007.00), for the payment whereof, the said Principal and Surety bind themselves, and their 
heirs, administrators, executors, successors and assigns, jointly and severally, firmly by these 
presents. 

 
WHEREAS, the Principal has entered into a certain written agreement with the Obligee, 

dated September _____, 2012, for parking lot repair, surface seal, slurry seal and striping services, 
which is hereby referred to and made a part hereof as fully and to the same extent as if copied at 
length herein (the “Agreement”). 

 
NOW, THEREFORE, the condition of this obligation is that if the Principal promptly pays 

all monies due to all persons supplying labor or materials to the Principal or the Principal's 
subcontractors in the prosecution of the services provided in the Agreement, this obligation is 
void.  Otherwise it remains in full force and effect.  The prevailing party in a suit on this bond 
shall recover as a part of the judgment reasonable attorney fees that may be fixed by the court. 
 
Witness our hands this ______ day of September, 2012. 
 

“Principal” 
 

Ace Asphalt of Arizona, Inc., an Arizona corporation  
 

By: ________________________ Seal ____________ 
 

“Surety” 
 

____________________________________________ 
 

By: ________________________ Seal ____________ 
 

“Agency of Record” 
 

____________________________________________ 
 

By: ________________________________________ 
 




