Contract No. 2016-147

PROFESSIONAL SERVICES AGREEMENT
BETWEEN
THE TOWN OF FOUNTAIN HILLS
AND
DENNIS L. LOPEZ & ASSOCIATES, LLC

THIS PROFESSIONAL SERVICES AGREEMENT (this “Agreement™) is entered into
as of July 30, 2015, between the Town of Fountain Hills, an Arizona municipal corporation (the
“Town”), and Dennis L. Lopez & Associates, LLC, an Arizona limited liability company (the
*Consultant™).

RECITALS

A. Pursuant to Section 7.1 of the Town Procurement Policy and 3-3-16 of the Town
Code, the Town may directly select consultants for professional and technical services.

B. The Consultant possesses the specific skill and experience required to perform
appraisal services (the “Services™) of the Community Theater situated within Fountain Hills,
Arizona and identified by the Maricopa County Assessor as parcel numbers 176-08-467A and
176-08-468A.

C. The Town desires to enter into an Agreement with the Consultant to perform the
Services, as more particularly set forth in Section 2 below.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals, which are incorporated
herein by reference, the following mutual covenants and conditions, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Town and the
Consultant hereby agree as follows:

1. Term of Agreement. This Agreement shall be effective as of the date first set
forth above and shall remain in full force and effect until September 30, 2015, unless terminated
as otherwise provided in this Agreement.

2. Scope of Work. Consultant shall provide the Services as set forth in the Scope of
Work, attached hereto as Exhibit A and incorporated herein by reference.

3. Compensation. The Town shall pay Consultant an amount not to exceed
$4,900.00 for the Services at the rate set forth in the Fee Proposal, attached hereto as part of
Exhibit A.

4. Payments. The Town shall pay the Consultant monthly, based upon work
performed and completed to date, and upon submission and approval of invoices. All invoices
shall document and itemize all work completed to date. Each invoice statement shall include a
record of time expended and work performed in sufficient detail to justify payment. The contract
number must be referenced on all invoices.
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5. Documents. All documents, including any intellectual property rights thereto,
prepared and submitted to the Town pursuant to this Agreement shall be the property of the
Town.

6. Consultant Personnel. Consultant shall provide adequate, experienced personnel,
capable of and devoted to the successful performance of the Services under this Agreement.
Consultant agrees to assign specific individuals to key positions. Consultant agrees that, upon
commencement of the Services to be performed under this Agreement, key personnel shall not
be removed or replaced without prior written notice to the Town. If key personnel are not
available to perform the Services for a continuous period exceeding 30 calendar days, or are
expected to devote substantially less effort to the Services than initially anticipated, Consultant
shall immediately notify the Town of same and shall, subject to the concurrence of the Town,
replace such personnel with personnel possessing substantially equal ability and qualifications.

7. Inspection; Acceptance. All work shall be subject to inspection and acceptance
by the Town at reasonable times during Consultant’s performance. The Consultant shall provide
and maintain a self-inspection system that is acceptable to the Town.

8. Licenses; Materials. Consultant shall maintain in current status all federal, state
and local licenses and permits required for the operation of the business conducted by the
Consultant. The Town has no obligation to provide Consultant, its employees or subcontractors
any business registrations or licenses required to perform the specific services set forth in this
Agreement. The Town has no obligation to provide tools, equipment or material to Consultant.

9. Performance Warranty. Consultant warrants that the Services rendered will
conform to the requirements of this Agreement and to the highest professional standards in the
field.

10.  Indemnification. To the fullest extent permitted by law, the Consultant shall
indemnify, defend and hold harmless the Town and each council member, officer, employee or
agent thereof (the Town and any such person being herein called an “Indemnified Party™), for,
from and against any and all losses, claims, damages, liabilities, costs and expenses (including,
but not limited to, reasonable attorneys’ fees, court costs and the costs of appellate proceedings)
to which any such Indemnified Party may become subject, under any theory of liability
whatsoever (“Claims™), insofar as such Claims (or actions in respect thereof) relate to, arise out
of, or are caused by or based upon the negligent acts, intentional misconduct, errors, mistakes or
omissions, in connection with the work or services of the Consultant, its officers, employees,
agents, or any tier of subcontractor in the performance of this Agreement. The amount and type
of insurance coverage requirements set forth below will in no way be construed as limiting the
scope of the indemnity in this Section.

11. Insurance.
11.1 General.

A. Insurer Qualifications.  Without limiting any obligations or
liabilities of Consultant, Consultant shall purchase and maintain, at its own expense,
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hereinafter stipulated minimum insurance with insurance companies authorized to do
business in the State of Arizona pursuant to ARIZ. REV. STAT. § 20-206, as amended, with
an AM Best, Inc. rating of A- or above with policies and forms satisfactory to the Town.
Failure to maintain insurance as specified herein may result in termination of this
Agreement at the Town’s option.

B. No Representation of Coverage Adequacy. By requiring insurance
herein, the Town does not represent that coverage and limits will be adequate to protect
Consultant. The Town reserves the right to review any and all of the insurance policies
and/or endorsements cited in this Agreement, but has no obligation to do so. Failure to
demand such evidence of full compliance with the insurance requirements set forth in this
Agreement or failure to identify any insurance deficiency shall not relieve Consultant
from, nor be construed or deemed a waiver of, its obligation to maintain the required
insurance at all times during the performance of this Agreement.

C. Additional Insured. All insurance coverage and self-insured
retention or deductible portions, except Workers® Compensation insurance and
Professional Liability insurance, if applicable, shall name, to the fullest extent permitted
by law for claims arising out of the performance of this Agreement, the Town, its agents,
representatives, officers, directors, officials and employees as Additional Insured as
specified under the respective coverage sections of this Agreement.

D. Coverage Term. All insurance required herein shall be maintained
in full force and effect until all work or services required to be performed under the terms
of this Agreement are satisfactorily performed, completed and formally accepted by the
Town, unless specified otherwise in this Agreement.

E. Primary Insurance. Consultant’s insurance shall be primary
insurance with respect to performance of this Agreement and in the protection of the
Town as an Additional Insured.

F. Claims Made. In the event any insurance policies required by this
Agreement are written on a “claims made™ basis, coverage shall extend. either by keeping
coverage in force or purchasing an extended reporting option, for three years past
completion and acceptance of the services. Such continuing coverage shall be evidenced
by submission of annual Certificates of Insurance citing applicable coverage is in force
and contains the provisions as required herein for the three-year period.

G. Waiver. All policies, except for Professional Liability, including
Workers' Compensation insurance. shall contain a waiver of rights of recovery
(subrogation) against the Town, its agents, representatives, officials, officers and
employees for any claims arising out of the work or services of Consultant. Consultant
shall arrange to have such subrogation waivers incorporated into each policy via formal
written endorsement thereto.

H. Policy Deductibles and/or Self-Insured Retentions. The policies
set forth in these requirements may provide coverage that contains deductibles or self-
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insured retention amounts. Such deductibles or self-insured retention shall not be
applicable with respect to the policy limits provided to the Town. Consultant shall be
solely responsible for any such deductible or self-insured retention amount.

L Use of Subcontractors. If any work under this Agreement is
subcontracted in any way, Consultant shall execute written agreements with its
subcontractors containing the indemnification provisions set forth in this Section and
insurance requirements set forth herein protecting the Town and Consultant. Consultant
shall be responsible for executing any agreements with its subcontractors and obtaining
certificates of insurance verifying the insurance requirements.

J. Evidence of Insurance. Prior to commencing any work or services
under this Agreement, Consultant will provide the Town with suitable evidence of
insurance in the form of certificates of insurance and a copy of the declaration page(s) of
the insurance policies as required by this Agreement, issued by Consultant’s insurance
insurer(s) as evidence that policies are placed with acceptable insurers as specified herein
and provide the required coverages, conditions and limits of coverage specified in this
Agreement and that such coverage and provisions are in full force and effect.
Confidential information such as the policy premium may be redacted from the
declaration page(s) of each insurance policy, provided that such redactions do not alter
any of the information required by this Agreement. The Town shall reasonably rely upon
the certificates of insurance and declaration page(s) of the insurance policies as evidence
of coverage but such acceptance and reliance shall not waive or alter in any way the
insurance requirements or obligations of this Agreement. If any of the policies required
by this Agreement expire during the life of this Agreement, it shall be Consultant’s
responsibility to forward renewal certificates and declaration page(s) to the Town 30 days
prior to the expiration date. All certificates of insurance and declarations required by this
Agreement shall be identified by referencing this Agreement. A $25.00 administrative
fee shall be assessed for all certificates or declarations received without a reference to this
Agreement. Additionally, certificates of insurance and declaration page(s) of the
insurance policies submitted without referencing this Agreement will be subject to
rejection and may be returned or discarded. Certificates of insurance and declaration
page(s) shall specifically include the following provisions:

(1) The Town, its agents, representatives, officers, directors,
officials and employees are Additional Insureds as follows:

(a) Commercial General Liability — Under Insurance
Services Office, Inc., (*1SO™) Form CG 20 10 03 97 or equivalent.

(b) Auto Liability — Under ISO Form CA 20 48 or
equivalent.

(c) Excess Liability — Follow Form to underlying
insurance.
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(2) Consultant’s insurance shall be primary insurance as
respects performance of this Agreement.

(3) All policies, except for Professional Liability, including
Workers™ Compensation, waive rights of recovery (subrogation) against Town, its
agents, representatives, officers, officials and employees for any claims arising
out of work or services performed by Consultant under this Agreement.

4) ACORD certificate of insurance form 25 (2014/01) is
preferred. If ACORD certificate of insurance form 25 (2001/08) is used, the
phrases in the cancellation provision “endeavor to” and “but failure to mail such
notice shall impose no obligation or liability of any kind upon the company, its
agents or representatives™ shall be deleted. Certificate forms other than ACORD
form shall have similar restrictive language deleted.

11.2  Required Insurance Coverage.

A. Commercial General Liability. Consultant shall maintain
“occurrence” form Commercial General Liability insurance with an unimpaired limit of
not less than $1,000,000 for each occurrence, $2,000,000 Products and Completed
Operations Annual Aggregate and a $2,000,000 General Aggregate Limit. The policy
shall cover liability arising from premises, operations, independent contractors, products-
completed operations, personal injury and advertising injury. Coverage under the policy
will be at least as broad as ISO policy form CG 00 010 93 or equivalent thereof,
including but not limited to. separation of insured’s clause. To the fullest extent allowed
by law, for claims arising out of the performance of this Agreement, the Town, its agents,
representatives, officers, officials and employees shall be cited as an Additional Insured
under ISO, Commercial General Liability Additional Insured Endorsement form CG 20
10 03 97. or equivalent. which shall read “Who is an Insured (Section II) is amended to
include as an insured the person or organization shown in the Schedule, but only with
respect to liability arising out of “your work™ for that insured by or for you.” If any
Excess insurance is utilized to fulfill the requirements of this subsection, such Excess
insurance shall be “follow form™ equal or broader in coverage scope than underlying
insurance.

B. Vehicle Liability. Consultant shall maintain Business Automobile
Liability insurance with a limit of $1,000,000 each occurrence on Consultant’s owned,
hired and non-owned vehicles assigned to or used in the performance of the Consultant’s
work or services under this Agreement. Coverage will be at least as broad as ISO
coverage code ““1” “any auto™ policy form CA 00 01 12 93 or equivalent thereof. To the
fullest extent allowed by law, for claims arising out of the performance of this
Agreement, the Town, its agents, representatives, officers, directors, officials and
employees shall be cited as an Additional Insured under ISO Business Auto policy
Designated Insured Endorsement form CA 20 48 or equivalent. If any Excess insurance
is utilized to fulfill the requirements of this subsection, such Excess insurance shall be
“follow form™ equal or broader in coverage scope than underlying insurance.




C. Professional Liability. If this Agreement is the subject of any
professional services or work, or if the Consultant engages in any professional services or
work adjunct or residual to performing the work under this Agreement, the Consultant
shall maintain Professional Liability insurance covering negligent errors and omissions
arising out of the Services performed by the Consultant, or anyone employed by the
Consultant, or anyone for whose negligent acts, mistakes, errors and omissions the
Consultant is legally liable, with an unimpaired liability insurance limit of $2,000,000
each claim and $2,000,000 annual aggregate.

D. Workers” Compensation Insurance. Consultant shall maintain
Workers” Compensation insurance to cover obligations imposed by federal and state
statutes having jurisdiction over Consultant’s employees engaged in the performance of
work or services under this Agreement and shall also maintain Employers Liability
Insurance of not less than $500,000 for each accident, $500,000 disease for each
employee and $1,000,000 disease policy limit.

11.3  Cancellation and Expiration Notice. Insurance required herein shall not
expire, be canceled, or be materially changed without 30 days’ prior written notice to the Town.

12. Termination; Cancellation.

12.1  For Town’'s Convenience. This Agreement is for the convenience of the
Town and, as such, may be terminated without cause after receipt by Consultant of written notice
by the Town. Upon termination for convenience, Consultant shall be paid for all undisputed
services performed to the termination date.

12.2  For Cause. If either party fails to perform any obligation pursuant to this
Agreement and such party fails to cure its nonperformance within 30 days after notice of
nonperformance is given by the non-defaulting party, such party will be in default. In the event
of such default, the non-defaulting party may terminate this Agreement immediately for cause
and will have all remedies that are available to it at law or in equity including, without limitation,
the remedy of specific performance. If the nature of the defaulting party’s nonperformance is
such that it cannot reasonably be cured within 30 days, then the defaulting party will have such
additional periods of time as may be reasonably necessary under the circumstances, provided the
defaulting party immediately (A) provides written notice to the non-defaulting party and (B)
commences to cure its nonperformance and thereafter diligently continues to completion the cure
of its nonperformance. In no event shall any such cure period exceed 90 days. In the event of
such termination for cause, payment shall be made by the Town to the Consultant for the
undisputed portion of its fee due as of the termination date.

12.3  Due to Work Stoppage. This Agreement may be terminated by the Town
upon 30 days® written notice to Consultant in the event that the Services are permanently
abandoned. In the event of such termination due to work stoppage, payment shall be made by
the Town to the Consultant for the undisputed portion of its fee due as of the termination date.

12.4 Conflict of Interest. This Agreement is subject to the provisions of ARIZ.
REV. STAT. § 38-511. The Town may cancel this Agreement without penalty or further
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obligations by the Town or any of its departments or agencies if any person significantly
involved in initiating, negotiating, securing, drafting or creating this Agreement on behalf of the
Town or any of its departments or agencies is, at any time while this Agreement or any extension
of this Agreement is in effect, an employee of any other party to this Agreement in any capacity
or a consultant to any other party of this Agreement with respect to the subject matter of this
Agreement.

12.5 Gratuities. The Town may, by written notice to the Consultant, cancel this
Agreement if it is found by the Town that gratuities, in the form of economic opportunity, future
employment, entertainment, gifts or otherwise, were offered or given by the Consultant or any
agent or representative of the Consultant to any officer, agent or employee of the Town for the
purpose of securing this Agreement. In the event this Agreement is canceled by the Town
pursuant to this provision, the Town shall be entitled, in addition to any other rights and
remedies, to recover and withhold from the Consultant an amount equal to 150% of the gratuity.

12.6  Agreement Subject to Appropriation. The Town is obligated only to pay
its obligations set forth in this Agreement as may lawfully be made from funds appropriated and
budgeted for that purpose during the Town's then current fiscal year. The Town’s obligations
under this Agreement are current expenses subject to the “budget law™ and the unfettered
legislative discretion of the Town concerning budgeted purposes and appropriation of funds.
Should the Town elect not to appropriate and budget funds to pay its Agreement obligations, this
Agreement shall be deemed terminated at the end of the then-current fiscal year term for which
such funds were appropriated and budgeted for such purpose and the Town shall be relieved of
any subsequent obligation under this Agreement. The parties agree that the Town has no
obligation or duty of good faith to budget or appropriate the payment of the Town's obligations
set forth in this Agreement in any budget in any fiscal year other than the fiscal year in which
this Agreement is executed and delivered. The Town shall be the sole judge and authority in
determining the availability of funds for its obligations under this Agreement. The Town shall
keep Consultant informed as to the availability of funds for this Agreement. The obligation of
the Town to make any payment pursuant to this Agreement is not a general obligation or
indebtedness of the Town. Consultant hereby waives any and all rights to bring any claim
against the Town from or relating in any way to the Town’s termination of this Agreement
pursuant to this section.

13. Miscellaneous.

13.1 Independent Contractor. It is clearly understood that each party will act in
its individual capacity and not as an agent, employee, partner, joint venturer, or associate of the
other. An employee or agent of one party shall not be deemed or construed to be the employee
or agent of the other for any purpose whatsoever. The Consultant acknowledges and agrees that
the Services provided under this Agreement are being provided as an independent contractor, not
as an employee or agent of the Town. Consultant, its employees and subcontractors are not
entitled to workers” compensation benefits from the Town. The Town does not have the
authority to supervise or control the actual work of Consultant, its employees or subcontractors.
The Consultant, and not the Town, shall determine the time of its performance of the services
provided under this Agreement so long as Consultant meets the requirements of its agreed Scope
of Work as set forth in Section 2 above. Consultant is neither prohibited from entering into other
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contracts nor prohibited from practicing its profession elsewhere. Town and Consultant do not
intend to nor will they combine business operations under this Agreement.

13.2  Applicable Law; Venue. This Agreement shall be governed by the laws of
the State of Arizona and suit pertaining to this Agreement may be brought only in courts in the
Maricopa County, Arizona.

13.3 Laws and Regulations. Consultant shall keep fully informed and shall at
all times during the performance of its duties under this Agreement ensure that it and any person
for whom the Consultant is responsible abides by, and remains in compliance with, all rules,
regulations, ordinances, statutes or laws affecting the Services, including, but not limited to, the
following: (A) existing and future Town and County ordinances and regulations, (B) existing and
future State and Federal laws and (C) existing and future Occupational Safety and Health
Administration standards.

13.4 Amendments. This Agreement may be modified only by a written
amendment signed by persons duly authorized to enter into contracts on behalf of the Town and
the Consultant.

13.5 Provisions Required by Law. Each and every provision of law and any
clause required by law to be in this Agreement will be read and enforced as though it were
included herein and, if through mistake or otherwise any such provision is not inserted, or is not
correctly inserted, then upon the application of either party, this Agreement will promptly be
physically amended to make such insertion or correction.

13.6  Severability. The provisions of this Agreement are severable to the extent
that any provision or application held to be invalid by a Court of competent jurisdiction shall not
affect any other provision or application of this Agreement which may remain in effect without
the invalid provision or application.

13.7 Relationship of the Parties. It is clearly understood that each party will act
in its individual capacity and not as an agent, employee, partner, joint venturer, or associate of
the other. An employee or agent of one party shall not be deemed or construed to be the
employee or agent of the other for any purpose whatsoever. The Consultant is advised that taxes
or Social Security payments will not be withheld from any Town payments issued hereunder and
Consultant agrees to be fully and solely responsible for the payment of such taxes or any other
tax applicable to this Agreement.

13.8 Entire Agreement; Interpretation; Parol Evidence. This Agreement
represents the entire agreement of the parties with respect to its subject matter, and all previous
agreements, whether oral or written, entered into prior to this Agreement are hereby revoked and
superseded by this Agreement. No representations, warranties, inducements or oral agreements
have been made by any of the parties except as expressly set forth herein, or in any other
contemporaneous written agreement executed for the purposes of carrying out the provisions of
this Agreement. This Agreement shall be construed and interpreted according to its plain
meaning, and no presumption shall be deemed to apply in favor of, or against the party drafting
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this Agreement. The parties acknowledge and agree that each has had the opportunity to seek
and utilize legal counsel in the drafting of, review of, and entry into this Agreement.

13.9  Assignment; Delegation. No right or interest in this Agreement shall be
assigned or delegated by Consultant without prior, written permission of the Town signed by the
Town Manager and no delegation of any duty of Consultant shall be made without prior, written
permission of the Town signed by the Town Manager. Any attempted assignment or delegation
by Consultant in violation of this provision shall be a breach of this Agreement by Consultant.

13.10 Subcontracts. No subcontract shall be entered into by the Consultant with
any other party to furnish any of the material or services specified herein without the prior
written approval of the Town. The Consultant is responsible for performance under this
Agreement whether or not subcontractors are used. Failure to pay subcontractors in a timely
manner pursuant to any subcontract shall be a material breach of this Agreement by Consultant.

13.11 Rights and Remedies. No provision in this Agreement shall be construed,
expressly or by implication, as waiver by the Town of any existing or future right and/or remedy
available by law in the event of any claim of default or breach of this Agreement. The failure of
the Town to insist upon the strict performance of any term or condition of this Agreement or to
exercise or delay the exercise of any right or remedy provided in this Agreement, or by law, or
the Town's acceptance of and payment for services, shall not release the Consultant from any
responsibilities or obligations imposed by this Agreement or by law, and shall not be deemed a
waiver of any right of the Town to insist upon the strict performance of this Agreement.

13.12 Attorneys” Fees. In the event either party brings any action for any relief.
declaratory or otherwise, arising out of this Agreement or on account of any breach or default
hereof, the prevailing party shall be entitled to receive from the other party reasonable attorneys’
fees and reasonable costs and expenses, determined by the court sitting without a jury, which
shall be deemed to have accrued on the commencement of such action and shall be enforced
whether or not such action is prosecuted through judgment.

13.13 Liens. All materials or services shall be free of all liens and, if the Town
requests, a formal release of all liens shall be delivered to the Town.

13.14 Offset.

A. Offset for Damages. In addition to all other remedies at law or
equity, the Town may offset from any money due to the Consultant any amounts
Consultant owes to the Town for damages resulting from breach or deficiencies in
performance or breach of any obligation under this Agreement.

B. Offset for Delinquent Fees or Taxes. The Town may offset from
any money due to the Consultant any amounts Consultant owes to the Town for
delinquent fees, transaction privilege taxes and property taxes, including any interest or
penalties.
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13.15 Notices and Requests. Any notice or other communication required or
permitted to be given under this Agreement shall be in writing and shall be deemed to have been
duly given if (A) delivered to the party at the address set forth below, (B) deposited in the U.S.
Mail, registered or certified, return receipt requested, to the address set forth below or (C) given
to a recognized and reputable overnight delivery service, to the address set forth below:

If to the Town: Town of Fountain Hills
16705 East Avenue of the Fountains
Fountain Hills, Arizona 85268
Attn: Grady E. Miller, Town Manager

With copy to: GUST ROSENFELD P.L.C.
One East Washington Street, Suite 1600
Phoenix, Arizona 85004-2553
Attn: Andrew J. McGuire, Esq.

If to Consultant: Dennis L. Lopez and Associates
8631 South Priest Drive, Suite 103
Tempe, Arizona 85284
Attn: Dennis L. Lopez, MAIL SRA

or at such other address, and to the attention of such other person or officer, as any party may
designate in writing by notice duly given pursuant to this subsection. Notices shall be deemed
received (A) when delivered to the party, (B) three business days after being placed in the U.S.
Mail, properly addressed, with sufficient postage or (C) the following business day after being
given to a recognized overnight delivery service, with the person giving the notice paying all
required charges and instructing the delivery service to deliver on the following business day. If
a copy of a notice is also given to a party’s counsel or other recipient, the provisions above
governing the date on which a notice is deemed to have been received by a party shall mean and
refer to the date on which the party, and not its counsel or other recipient to which a copy of the
notice may be sent, is deemed to have received the notice.

13.16 Confidentiality of Records. The Consultant shall establish and maintain
procedures and controls that are acceptable to the Town for the purpose of ensuring that
information contained in its records or obtained from the Town or from others in carrying out its
obligations under this Agreement shall not be used or disclosed by it, its agents, officers, or
employees, except as required to perform Consultant’s duties under this Agreement. Persons
requesting such information should be referred to the Town. Consultant also agrees that any
information pertaining to individual persons shall not be divulged other than to employees or
officers of Consultant as needed for the performance of duties under this Agreement.

13.17 Records and Audit Rights. To ensure that the Consultant and its
subcontractors are complying with the warranty under subsection 13.18 below, Consultant’s and
its subcontractors” books, records, correspondence, accounting procedures and practices, and any
other supporting evidence relating to this Agreement, including the papers of any Consultant and
its subcontractors” employees who perform any work or services pursuant to this Agreement (all
of the foregoing hereinafter referred to as “Records™), shall be open to inspection and subject to
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audit and/or reproduction during normal working hours by the Town, to the extent necessary to
adequately permit (A) evaluation and verification of any invoices, payments or claims based on
Consultant’s and its subcontractors™ actual costs (including direct and indirect costs and overhead
allocations) incurred, or units expended directly in the performance of work under this
Agreement and (B) evaluation of the Consultant’s and its subcontractors’ compliance with the
Arizona employer sanctions laws referenced in subsection 13.18 below. To the extent necessary
for the Town to audit Records as set forth in this subsection, Consultant and its subcontractors
hereby waive any rights to keep such Records confidential. For the purpose of evaluating or
verifying such actual or claimed costs or units expended, the Town shall have access to said
Records, even if located at its subcontractors’ facilities, from the effective date of this Agreement
for the duration of the work and until three years after the date of final payment by the Town to
Consultant pursuant to this Agreement. Consultant and its subcontractors shall provide the Town
with adequate and appropriate workspace so that the Town can conduct audits in compliance
with the provisions of this subsection. The Town shall give Consultant or its subcontractors
reasonable advance notice of intended audits. Consultant shall require its subcontractors to
comply with the provisions of this subsection by insertion of the requirements hereof in any
subcontract pursuant to this Agreement.

13.18 E-verify Requirements. To the extent applicable under ARIZ. REV. STAT.
§ 41-4401, the Consultant and its subcontractors warrant compliance with all federal
immigration laws and regulations that relate to their employees and their compliance with the E-
verify requirements under ARIZ. REV. STAT. § 23-214(A). Consultant’s or its subcontractor’s
failure to comply with such warranty shall be deemed a material breach of this Agreement and
may result in the termination of this Agreement by the Town.

13.19 Conflicting Terms. In the event of any inconsistency, conflict or
ambiguity among the terms of this Agreement, the Scope of Work or the Fee Proposal, the
documents shall govern in the order listed herein.

13.20 Non-Exclusive Contract. This Agreement is entered into with the
understanding and agreement that it is for the sole convenience of the Town. The Town reserves
the right to obtain like goods and services from another source when necessary.

[SIGNATURES ON FOLLOWING PAGES]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date
and year first set forth above.

“Town”

TOWN OF FOUNTAIN HILLS,
an Arizona municipal corporation

L 7&\4’/\4‘ \/\AM~
Grady E. I\@own Manager

ATTEST:

@/o%mgq@m&«

chlyn] Be I, 'Da(wn Clerk

(ACKNOWLEDGMENT)

STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

On _(}\ !Qf usS+ |\ , 2015, before me personally appeared Grady E. Miller, the

Town Manager of the TOWN OF FOUNTAIN HILLS, an Arizona municipal corporation, whose
identity was proven to me on the basis of satisfactory evidence to be the person who he claims to
be, and acknowledged that he signed the above document, on behalf of the Town of Fountain
Hills.

pE

JENNIFER LYONS
‘ %{’» Notary Public,State of Arizona
zq) Maricopa County Q RML "% /p-}____.

s County L i
B sos Sl Notary Puic

(Affix notary seal here)

[SIGNATURES CONTINUE ON FOLLOWING PAGE]
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“Consultant™

DENNIS L. LOPEZ & ASSOCIATES, LLC
an Arizona limited liability company

By: //1)475)(
Name: 765 f LopCt
V‘\/

Title:_MONB6ING  MCMMRR.

(ACKNOWLEDGMENT)
STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )
On 74(451!4?‘(’ ¥o) __» 2015, before me personally appeared -Dg’TnI\S Loﬁe;z_
o A TS

, the [Hgngﬁ [ % Memberof DENNIS L. LOPEZ &
ASSOCIATES, LLC, an Arizona limited liabi ty company, whose identity was proven to me on

the basis of satisfactory evidence to be the person who he/she claims to be, and acknowledged
that he/she signed the above document on behalf of the limited liability company.

Rlo (Y~

Notary Public
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EXHIBIT A
TO
PROFESSIONAL SERVICES AGREEMENT
BETWEEN
THE TOWN OF FOUNTAIN HILLS
AND
DENNIS L. LOPEZ & ASSOCIATES, LLC

[Scope of Work and Fee Proposal]

See following pages.



DENNIS L. LOPEZ & ASSOCIATES, LLC
REAL ESTATE APPRAISERS AND CONSLILTANTS

July 21, 2015

Mr. Grady Miller

Town Manager

Town of Fauntain Hills

16705 East Avenue of the Fountains
Fountain Hills, Arizona 85268

Re:  Assignment: Estimate Market Value of the Fee Simple Interest
Property: Community Theater
Parcels: APNs 176-08-467A, 468A
Locations: 11445 Saguaro Boulevard, Fountain Hills, Arizona
Dear Mr. Miller:

This contract serves to confirm your order to have Dennis L. Lopez & Associates, LLC, prepare an
appraisals of the market value of the fee simple interest in the above-referenced property as of a
current effective date of the appraisal (date of valuation). The intended use of the appraisal will
be for facilities management purposes. The intended user of the appraisal will be you (the client)
and others involved with facilities management. One Appraisal Report, containing the opinion of

market value, will be signed by Dennis L. Lopez, an MAl-designated appraiser.

The report prepared pursuant to this contract will adhere to the appraisal requirements of the Town
of Fountain Hills, the Uniform Standards of Professional Appraisal Practice 2014-2015, and the
appraisal standards and requirements of the State Board of Appraisal and the professional
organizations to which | belong. Attached to this letter you will find our Underlying Assumptions
and Contingent Conditions and Certification. In consideration for the completion and delivery of
three copies of the appraisal report and a PDF on CD, as provided herein, the fee will be $4,900,

payable within 30 days of delivery of the assignment to you.

Dennis L. Lopez & Associates, LLC, will provide only the appraisal and report. The appraiser,
Dennis L. Lopez, MAI, SRA, shall not be required to give testimony or to participate in or attend
any public or private meeting or hearing, in court or otherwise, with reference to the appraisal

assignment without further compensation at a rate of $250 per hour.

Itis understood that:

»  The Sales Comparison Approach will be utilized for both tha land as if vacant and for the land as improved
with the theater. Neither the Cost Approach nor the Income Approach will be applied, Both land and
Improvements need to be appraised to discern whether or nol the improvements represent the highast and

best use of the land given their age, defermed maintenance and Btyplcal specialty buitd-out.

8631 South Priest Drive, Suite 103 = Tempe, Arizona B5284 » 480-838-7332 = FAX 480-838.8950 »

www.lopezappraisal.com



Mr. Grady Miller
July 21, 2015
Page 2 of 2

» The appralsal and report will be used by you in Its entirety and no portlon shall be used out of context
~ The appraisal and report will be subject to the attached Underlying Assumptions and Contingent
Conditions and Cerification.

In order to begin preparation of the appraisal and report, we will need the following:

1. Signed conlract
2. Contact for access into the properly for the inspection

The appraisal and report will be delivered to you within 25 days after receipl of the items listed
above.

We look forward to undertaking this assignment for you. If there are any questions, or any
portion of this agreement does not conform to our understanding, please contact us at 480-838-
7332.

Respectfully submitied,

Dennis L. Lopez & Associales, LLC

ACKNOWLEDGMENT:

| hereby authorize Dennis L. Lopez & Associates, LLC, 1o prepare the above described
assignment and | agree to all of the terms and conditions contained herein.

Name and Title Date

Enc.



QUALIFICATIONS OF DENNIS L. LOPEZ, MAL SRA

Education

Bachelor of Science Degree, Business Administration, Arizona State University, Magna Cum Laude,
December, 1978

Real Estate Principles, Arizona State University, 1977

Real Estate Law, Arizona State University, 1977

Real Estate Management, Arizona State University, 1878

SREA 101 (Real! Estale Appraisal), Arizona State Univarsity, 1978

SREA 201 (Real Estate Appraisal), Arizona State Universily, 1978

Real Estate Land Development, Arizona State University, 1978

Real Estale Invesiments, Arizona State University, 1978

Urban Planning, Arizona State Universily, 1978

AIREA Course VIII, "Single Family Residential Appraising,” Arizona State University, 1978

SREA "Marketabllity and Market Analysis,” Phoenix, Arizona, 1979

SREA Seminar "Basic Money Market & Economic Analysis," Phoenix, Arizona, 1980

SREA "Market Abstractions Seminar,” Phoenix, Arizona, 1981

AIREA "Standards of Professional Practice,” Tempe, Arizona, 1981

AIREA "Condemnation & Litigation Valuation,” San Diego, California, 1982

IRWA “Skills of Expert Teslimony,” Phoenix, Arizona, 1983

SREA FHLBB Reg. R41-(b) Seminar, Tempe, Arizona, 1985

AIREA "Valuation Analysis and Report Writing" (Exam 2-2), Tempe, Arizona, March, 1986

AIREA "Case Studies in Real Estate Valuation® (Exam 2-1), Tempe, Arizona, March, 1986

AIREA "Highest and Best Use Analysis” Tucson, Arizona, April, 1986

“Eminent Domain Valuation-Procedures and Case Studies,” Robert Helmandollar, Deputy Chief
Right-of-way Agent, Arizona Depariment of Transportation, Tempe, Arizona, November, 1986

“Arizona Condemnation and Zoning”, Professional Education Systems, Scollsdale, Arizona, June, 1988

SREA “Environmental Waste As It Applles To Real Estate”, Phoenix, Arizona, December, 1988

SREA "Standards of Professional Practice and Conduct”, Tempe, Arizona, December, 1988

AIREA "Rates, Ralios and Reasonableness", Tempe, Arizona, August, 1989

AIREA "Uniform Standards of Professional Practice,” Tempe, Arizona, February, 1990

SREA "Income Property Valuation for the 1990's", Phoenix, Arizona, July, 1980

Al “Reviewing Appraisals”, Tempe, Arizona, June, 1992

IRWA "Easement Valuation" (Course 403), Tempe, Arizona, March, 1993

ADOT “Impaci of Highway Construction on Real Estate", April, 1993

Al "Uniform Standards of Professional Appraisal Practice, Part A & B" Tempe, Arizona, February, 1994

Al "Advanced Income Capitalization, Course 1151 0, ASU, Tempe, Arizona, February, 1995

Al "Fair Lending”, San Diego, Californla, October, 1995

Al “Subdivision Analysis*, Phoenix, Arizona, March, 1996

Al "New Industrial Valuation®, Phoenix, Arizona, May, 1988

Ted Whilmer, “Attacking & Defending an Appraisal in Litigation™, Tempe, Arizona, January, 2000

Al, “710 Condemnation Appraising ~ Basic Principles and Applications”, Tempe, Arizona, May, 2000

Al, *720 Condemnation Appraising - Advanced Topics and Applications®, Tempe, Arizona, May, 2000

Al "Uniform Standards of Professional Appralsal Practice, Parl C" Las Vegas, Nevada, October, 2000

Al “Litigation Appraisal: Specialized Topics and Applications, Course 705, Tempe, Arizona, March, 2002

IRWA “Reviewing Appraisals in Eminent Domain”, Phoenix, Arizona, May, 2005

Al "Subdivision Analysis", Phoenlx, Arizona, Oclober, 2007

Al “Business Practices and Ethics”, Chandler, Arizona, May, 2008

Al *Uniform Appralsal Standards for Federal Land Acquisitions ("Yellow Book")", Phoenix, Arizona,
December, 2009

Al “Fundamentals of Separating Real Property, Personal Property, and Intangible Business Assets”
Phoenlx, Arizona, May, 2012

Al "2014-2015 Uniform Standards of Professional Appraisal Praclice (USPAP) Update”, Scotltsdale,
Arizona, January, 2014

»



Professional Designations, Memberships, Licenses and Certlifications

MAI - Member, Appraisal Institute, May, 1888, Certificate No. 7788

SRA - Senior Residential Appraiser, Appraisal Institute, August, 1980

Certifiad General Real Estate Appraiser, State of Arizona, Certificate No. 30189
Member, International Right of Way Association, Chapter 28, Phaoenix, Arizona
Licensed Real Eslale Salesperson - State of Arizona

Professional & Civic Activities

Appralsal Institute, Admissions Commitiee, Experience Review, 1989-1997

Appraisal Institute, Review and Counseling Committee, 1991-2005

Soclety of Real Estale Appralsers, Phoenix Chapter #68, Chairman, Professional Practice Committee,
1989-1980

Society of Real Eslate Appraisers, Phoenix Chapter #68, Chapter President and Supervisary Officer of the
Professional Practice Commitlee, 1987-88

College of Business Administration, Arizona State Universily, Guest Lecturer, Finance and Real Estale
Depariments, College of Business

Mesa Community College, Scotisdale Community College, Desert Vista High School, Guest Lecturer, Real
Estale Appraisal

CLE International, Guest Lecturer, Eminent Domain Conference, April, 2005

Awards

Awarded the "Employer of the Year, 2004", by the Phoenix Chapler 28, International Right-of-way
Association, September, 2004

Awarded the "Minority Consultant Firm of the Year", by the City of Phoenix Minority Business Enlerprise
Affirmative Action Program, October, 1989

Awarded the "Phoenix Board of Realtors Outstanding Real Estate Student of the Year,” by the Phoenix
Board of Realtors in conjunction wilh the College of Business Administration, Arizona State
University, 1678

Experience

Independent fee appraiser and consultant since June, 1978, with varied experience in appraising and
analyzing single-family residences, vacant land, multi-family residential properties, commercial,
retall, industrial and special use properties; specialization in eminent domain valuation and expert
witness testimony

Qualified as an expert wilness in malters of real estate appralsal in Maricopa County, Pima Counly, Pinal
Counly, Coconino County, Yavapai County, Yuma County, and Mohave County Superior Courls,
and U.S. Bankruplcy Court

Currently self-employed with Dennis L. Lopez & Associates, LLC, Real Estate Appralsers and Consultants,
8631 South Priest Drive, Suite 103, Tempe, Arizona 85284, 480-838-7332, FAX 480-838-8950,
dennis@lopezappralisal.com, www.lopezappraisal.com

Vice President, Commercial Team Leader and Residential Manager with Sell, Huish & Associates, Inc.,
Real Estate Appraisers and Consultants, Tempe, Arizona, from January, 1880 10 July, 1988

independent fee appraiser with Diversified Property Services Limited, Phoenix, Arizona, from June, 1978,
to June, 1980

Licensed Rea! Estale Salesperson — State of Arlzona, 1881 to present

Geographical Area

State of Arizona



UNDERLYING ASSUNMPTIONS AND LIMITING CONDITIONS
et TV 0N AND LIVIITING CONDITIONS

This report is the confidential and private property of the client and the appraiser.
Neither all nor any part of the contents of this report shall be conveyed to any
person or entity, other than the appraiser's or firm's client, through advertising,
solicitation materials, public relations, news, sales, or other media without the
written consent and approval of the authors, particularly as to valuation
conclusions, the identity of the appraiser or firm with which the appraiser is
connected, or any reference to the Appraisal Institute or the MAI and SRA
designations. Further, the appraiser or firm assumes no obligation, liability, or
accountability to any third party. If this report is placed in the hands of anyone but
the client, client shall make such party aware of alf the assumptions and limiting
conditions of the assignment.

Neither this report, nor any of its contents, may be used for the sale of shares or
similar units of ownership in the nature of securities, without specific prior
approval of the appraiser. No part of this appraisal may be reproduced in any
promotional materials without the permission of the appraiser.

The information furnished by the property owner, agent, management or the client
is assumed to be correct as received.

The appraiser is not responsible for the accuracy of the opinions furnished by
others and contained in this report, nor is he responsible for the reliability of
government data utilized in the report.

The title to the property is assumed to be marketable and free and clear of all
liens.

The property is appraised as if owned in fee simple title without encumbrances,
unless otherwise mentioned in this report.

The fee simple estate in the property contains the sum of all fractional interests
which may exist.

The legal description obtained by the appralser was assumed correct and
descriptive of the subject property. No responsibility is assumed for the legal
description provided or for matters Including legal or title considerations. A survey
and title report should be obtained to verify Its accuracy.

No site survey was provided to the appraiser unless otherwise noted. It is
assumed that the sources for dimensions and size relied upon are correct.
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The utilization of the land by the improvements is assumed to be within the
boundaries or property lines described and that no encroachments exist unless
otherwise noted in the report.

No hidden or unapparent conditions of the property, subsoil, or structures that
render it more or less valuable were assumed to exist. No responsibility is
assumed for such conditions or arranging engineering studies that may be
required for their discovery.

Subsurface rights (mineral, oil, etc.) and their potential impact upon value were
not considered in this appraisal, unless stated otherwise.

This appraisal assumes the subject property, as vacant or as improved, has no
historical or archeological significance. The value estimate is predicaled on the
assumption that no such condition exists. Should the client have a concern over
the subject's status, he or she is urged to retain the services of a qualified
independent specialist to determine the extent of either significance, if any, and
the cost to study the condition or the benefit or detriment such a condition brings
to the property. The cost of inspection and study must be borne by the client or
owner of the property. Should the development of the property be restricted or
enhanced in any way, the appraiser reserves the right to modify the opinion of
value indicated by the market.

It is assumed that all applicable zoning and use regulations and restrictions have
been complied with, unless nonconformity has been stated, defined and
considered in the appraisal report.

This appraisal assumes the subject property complies with the requirements
under the ADA, Americans With Disabilities Act. The appraisers are not qualified
to detect each and every item of compliance or lack thereof. The value estimate
is predicated on the assumption that there is no lack of compliance that would
cause a loss in value. No responsibility is assumed for any such conditions, or for
any expertise or engineering knowledge required to discover them.

Should the client have a concern over the subject’s state of compliance, he or she
is urged to retain the services of a qualified independent ADA specialist to
determine the extent of compliance and the cost to bring the property into
compliance if needed. The cost of inspection, study and compliance must be
borne by the client or owner of the property. The cost could be deducted from the
estimate of market value of the subject property if indicated by the market.

The subject property is assumed not to be in violation of any government
regulations or laws pertaining to the environment.

Unless otherwise stated in this report, the existence of hazardous material, which
may or may nol be present on the property, was not observed by the appraiser.
The appraiser has no knowledge of the existence of such materials on or in the
property. The appraiser, however, is not qualified to detect such substances as
asbestos, PCB transformers, urea-formaldehyde foam insulation, or other toxic,



18.

19.

20.

21.

22.

23.

hazardous, or contaminated substances and/or underground storage tanks
(containing hazardous materials). Mold may be present in areas the appraiser
cannot see. The value estimate is predicated on the assumption that there is no
such material or growth on or in the property that would cause a loss in value. No
responsibility is assumed for any such conditions, or for any expertise or
engineering knowledge required to discover them.

Should the client have a concern over the existence of such substances, he or
she is urged to retain the services of a qualified independent environmental
specialist to determine the extent of the contamination, if any, and the cost of
treatment or removal. The cost of detection, treatment or removal and permanent
storage must be bome by the client or owner of the property. This cost can be
deducted from the estimate of market value of the subject property if requested by
the client.

Responsible ownership and competent management is assumed to exist for the
subject property.

The values assigned o the improvements, if shown in this repont, are in proportion
to the contribution they make to the value of the property as a whole. The
separate estimates of value for the land and building must not be used in
conjunction with any other appraisal and are invalid if so used, or if used
separately.

All fumnishings and equipment (or other personal property), except those
specifically indicated and/or typically considered as a part of real property (under
common accepted definitions) have been disregarded in this valuation. Only the
real estale, as permanently affixed to the subject site, has been valued herein.

This report is not considered a legal document and the appraiser assumes no
responsibility for matters of a legal nature except for his obligations under the
contract to provide the appraisal and report.

The appraiser is not required to testify regarding this report in deposition or in
court unless arrangements were previously made.

The appraiser cannot predict or evaluate the possible effects of future wage or
price control actions of the government upon rental income or financing of the
subject property; hence, it is assumed that no controls will apply which would
nullify contractual agreements, thereby changing property values.
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The appraiser did not base a conclusion or opinion of value on the following:

a.

Racial, ethnic, or religious homogensity of the inhabitants of an area orofa
property

Racial, religious, and ethnic factors as prediclors of value trends or price
variance

Neighborhood trends analyzed upon stereotyped or biased presumptions
relating to race, color, religion, sex, or national origin, or upon unsupported
presumptions relating to the effective age or remaining life of the property
being appraised or the life expectancy of the neighborhood in which it Is
located.



APPRAISAL CERTIFICATION

| certify that, to the best of my knowledge and belief:

1.

2.

10.

1.

12.

The statements of fact contained in this report are true and correct.

The reported analyses, opinions, and conclusions are limited only by the reported
assumptions and limiting conditions and are my personal, impartial, and unbiased
professional analyses, opinions, and conclusions.

I have no present or prospactive interest in the property that is the subject of this
report and no personal interest with respect to the parties involved.

I have performed no services, as an appraiser or in any other capacity, regarding
the property that is the subject of this report within the three-year period
immediately preceding acceptance of this assignment.

| have no bias with respect to the property that is the subject of this report or to the
parties involved with this assignment.

My engagement in this assignment was not contingent upon developing or reporting
predetermined resuilts.

My compensation for completing this assignment is not contingent upon the
development or reporting of a predetermined value or direction in value that favors
the cause of the client, the amount of the value opinion, the aftainment of a
stipulated result, or the occurrence of a subsequent event directly related to the
intended use of this appraisal.

My analyses, opinions, and conclusions were developed, and this report have been
prepared, in conformity with the Uniform Standards of Professional Appraisal
Practice, and the Code of Professional Ethics and Standards of Professional
Appraisal Practice of the Appraisal Institute.

I have made a personal inspection of the property that is the subject of this report.

No one provided significant real property appraisal assistance to the person signing
this certification.

The use of this report is subject to the requirements of the Appraisal Institute
relating to review by its duly authorized representatives.

As of the date of this report, | have completed the continuing education program of
the Appraisal Institute.





