
RESOLUTION 2016-15

A RESOLUTION OF THE MAYOR AND COUNCIL OF THE TOWN OF FOUNTAIN

HILLS, ARIZONA, APPROVING A DEVELOPMENT AGREEMENT BETWEEN THE
TOWN AND AMERICANA DEVELOPMENT & BUILDING CO., LLC.

BE IT RESOLVED BY THE MAYOR AND COUNCIL OF THE TOWN OF

FOUNTAIN HILLS as follows:

SECTION 1. The Development Agreement between the Town of Fountain Hills and
Americana Development & Building Co., LLC is hereby approved in substantially the form and
substance attached hereto as Exhibit A and incorporated herein by reference.

SECTION 2. The Mayor, the Town Manager, the Town Clerk and the Town Attorney
are hereby authorized and directed to execute all documents and take all steps necessary to cany
out the purpose and intent of this Resolution.

PASSED AND ADOPTED by the Mayor and Council of the Town of Fountain Hills,
Arizona, August 18, 2016.

FOR THE TOWN OF FOUNTAIN HILLS: ATTESTED TO:

"mda M. Kavtnagh, Mayor Bevelyn J. B

REVIEWED BY: APPROVED AS TO FORM:

S. . Yw>-k-*—
Grady E. Miller Manager Andrew J. McGuire, Town Attorney
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EXHIBIT A 
TO 

RESOLUTION 2016-15 
 

[Development Agreement] 
 

See following pages. 
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WHEN RECORDED RETURN TO: 
Town of Fountain Hills 
Attn: Town Clerk 
16705 East Avenue of the Fountains 
Fountain Hills, Arizona  85268 
 
 
 
 

=============================================================== 
 
 

DEVELOPMENT AGREEMENT 
FOR 

 

COPPER RIDGE, 
A SENIOR LIVING FACILITY 

&  
COMMERCIAL BUILDINGS  

 
 
 
 

=============================================================== 
 
 

TOWN OF FOUNTAIN HILLS, ARIZONA, 
an Arizona municipal corporation 

AND 

AMERICANA DEVELOPMENT & BUILDING CO., LLC, 
an Arizona limited liability company 

 
 

=============================================================== 
 

August 18, 2016 
 

=============================================================== 
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DEVELOPMENT AGREEMENT BETWEEN THE 
TOWN OF FOUNTAIN HILLS AND  

AMERICANA DEVELOPMENT & BUILDING CO., LLC 
 
 

THIS DEVELOPMENT AGREEMENT (this “Agreement”) dated August 18, 2016, (the 
“Effective Date”) is made and entered into by and between the TOWN OF FOUNTAIN HILLS, 
an Arizona municipal corporation (the “Town”) and AMERICANA DEVELOPMENT & 
BUILDING CO., LLC, an Arizona limited liability company (the “Developer”).  The Town and 
Developer are sometimes referred to herein collectively as the “Parties,” or individually as a 
“Party.” 

 
RECITALS 

 
A. Developer has a real estate purchase contract for the acquisition of approximately 

12.27 acres of that certain real property located at the northwest corner of Avenue of the 
Fountains and La Montana Drive, Fountain Hills, Arizona, as more particularly described on 
Exhibit A attached hereto and incorporated herein by this reference (the “Property”). 

 
B. It is the Developer’s intention to develop the Property as a senior residential, 

senior services, retail and office project, including but not limited to senior apartments, assisted 
living, memory care, medical rehabilitation, retail shopping areas, restaurants, medical / 
professional offices and related uses (the “Project”). 

 
C. The Town desires that the Property be developed as an integral part of the Town 

Center area of Fountain Hills.  The Town has determined that encouraging the development of 
the Property pursuant to this Agreement will result in significant planning, economic and other 
public purpose benefits to the Town and its residents by, among other things (i) the construction 
of public improvements, (ii) the development of the Property in a manner consistent with the 
Town’s General Plan, (iii) an increase in sales tax revenues to the Town arising from or relating 
to the development of the Property and (iv) the creation of new jobs and otherwise enhancing the 
economic welfare of the residents of the Town. 

 
D. The Parties understand and acknowledge that the ultimate development of the 

Project on the Property is a project of such magnitude that the Developer requires assurances 
from the Town that the Developer will have the ability to complete the development of the 
Project as contemplated by this Agreement.  The Parties further understand and acknowledge 
that the Town seeks assurances from the Developer that the Developer will complete the 
acquisition of the Property and thereafter develop the Project on the Property in accordance with 
the land use plan attached hereto as Exhibit B and incorporated herein by reference (the 
“Preliminary Land Use Plan”) and in accordance with a “Concept Plan” as required by Sections 
2.04 and 2.05 of the Town’s Zoning Ordinance (the “Zoning Ordinance”) prepared by the 
Developer consistent with the Preliminary Land Use Plan and submitted for approval by the 
Town’s Planning and Zoning Commission (the “Commission”) and the Town Council of the 
Town of Fountain Hills (the “Town Council”), as hereinafter provided in this Agreement. 
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E. The Parties understand and acknowledge that this Agreement is a “Development 
Agreement” within the meaning of and entered into pursuant to the terms of ARIZ. REV. STAT. § 
9-500.05, in order to facilitate the proper development of the Property by providing for, among 
other things (i) conditions, terms, restrictions and requirements for the Property by the Town and 
(ii) other matters related to the development of the Property.  The terms of this Agreement shall 
constitute covenants running with the Property as more fully described in this Agreement. 

 
AGREEMENT 

 
NOW THEREFORE, in consideration of the foregoing introduction and recitals, the 

promises contained in this Agreement, and for other good and valuable consideration, the receipt 
and sufficiency of which the Parties hereby acknowledge, the Parties hereto agree as follows: 

 
1. Incorporation of Recitals.  The foregoing introduction and recitals are true and 

correct and incorporated by this reference as if fully set forth herein. 
 
2. Term.  The Developer, its successors and assigns, shall have the right to 

implement development on the Property in accordance with this Agreement for a period of five 
years from the Effective Date, at which time this Agreement shall automatically terminate as to 
the Property without the necessity of any notice, agreement or recording by or between the 
Parties (the “Term”); provided, however, that provisions of this Agreement that specifically 
survive the termination of this Agreement shall remain in full force and effect, subject only to the 
termination provisions herein specifically related thereto; provided further, however, that if 
Developer fails to completely fulfill any portion of its obligations as set forth in Section 6 below 
by the deadline for performance associated with each such obligation, this Agreement shall 
immediately terminate upon expiration of the applicable cure period without further act by the 
Town Council.  This Agreement shall become effective only upon approval by the Town 
Council. 

 
3. Land Use Plans. 
 
  3.1 Preliminary Land Use Plan.  The Town hereby approves the Preliminary 

Land Use Plan attached hereto as Exhibit B.  Developer acknowledges and agrees that such 
Preliminary Land Use Plan is intended to convey the overall land-use plan for the Project for the 
purposes of this Agreement, but it is not a “Concept Plan” as defined in the Zoning Ordinance. 
The Preliminary Land Use Plan includes, at a minimum: the layout, height, and percentage mix 
of uses for all buildings on the Project site; the locations and number of spaces, loading areas and 
basic site circulation of all Project parking areas; and architectural renderings showing general 
color pallets and building design.  Notwithstanding the Town Council’s Approval of this 
Agreement, Developer must also receive approval by the Commission and Town Council of 
Concept Plans prepared in accordance with the Concept Plan requirements set forth in the 
Zoning Ordinance.   

 
3.2 Concept Plan.  The Concept Plan shall set forth the development 

standards, mix of uses and phasing for the Project that are consistent with the Intermediate 
Commercial Zoning District (“C-2”) zoning category provisions in the Zoning Ordinance, the 
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Town’s General Plan designations for the Property and the Downtown Area Specific Plan, which 
Concept Plan may be approved or denied by the Commission in its sole discretion.  Developer 
further agrees that, due to the nature of this Project, the Concept Plan shall be subject to 
additional review by the Town Council, which may approve or deny the Concept Plan in its sole 
discretion.  The Developer agrees and understands that its efforts to prepare the documents 
necessary for the Concept Plan applications are undertaken at its own risk, and that the 
Developer may not rely upon this Agreement as any guarantee that the Commission or the Town 
Council will approve the Concept Plan.  Further, once approved by the Town Council, the 
Concept Plan shall not be amended or modified without Town Council approval.  At Developer’s 
option, the Concept Plan may be submitted in three parts:  submittal one will include the 
buildings and improvements shown in Phase 1 and Phase 2 of the Preliminary Land Use Plan; 
submittal two will include Phase 3a as shown on the Preliminary Land Use Plan; and submittal 
three will include Phase 3b as shown on the Preliminary Land Use Plan. 

 
4. Approved Deviations for Zoning Ordinance Provisions.  Unless specifically 

modified as set forth in this Agreement, the Project shall be developed according to the C-2 
requirements of the Zoning Ordinance.   

 
4.1 Parking Modifications.  Except as specifically set forth in this Subsection, 

parking will be provided according to Section 7.04 of the Zoning Ordinance on a Project-wide 
basis.  Parking shall be shared between phases throughout the Project; provided, however, that 
the shared parking necessary to meet requirements for Phase 3a shall be within 300 feet of the 
northernmost entry to the commercial/retail uses in Phase 3a. 

 
A. Commercial Parking.  The parking requirements in 7.04 of the 

Zoning Ordinance are hereby modified so that the overall number of commercial on-site 
parking spaces is reduced by 20%.  Additionally, Developer may count, as part of the 
overall required on-site commercial parking requirement, the immediately-adjacent on-
street parking spaces.  Developer agrees that street parking is used for calculation 
purposes only and shall not be reserved or used exclusively for businesses within the 
Project.  Further, in order to ensure that the street parking adjacent to the Project is not 
utilized for residential purposes, the Town may restrict the timing or type of parking 
permitted in such immediately-adjacent street areas.     

 
B. Residential Parking.  The parking requirements in 7.04 of the 

Zoning Ordinance are hereby modified so that the overall number of multiple-dwelling 
residential on-site parking spaces and guest parking spaces are reduced as follows:  (i) for 
one-bedroom units, a reduction from 1.5 spaces per unit to 1.0 spaces per unit; and (ii) for 
two-bedroom units, a reduction from 2.0 spaces per unit to 1.5 spaces per unit; provided, 
however, that each residential unit shall have at least one dedicated, reserved parking 
space within 300’ of such unit.  Developer shall not include as part of the overall required 
on-site residential parking requirement the immediately-adjacent on-street parking 
spaces. 

 
C. Street Parking.  The Town will allow the use of diagonal street 

parking along the front of Phase 3a on La Montana Drive and parallel street parking 
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along Westby Drive in conjunction with Phase 3b, each as depicted in the Preliminary 
Land Use Plan.  Developer will, at no cost to the Town, dedicate the property necessary 
for the La Montana Drive and Westby Drive parking areas to the Town upon completion 
of the parking lot improvements thereon and prior to issuance of a Certificate of 
Occupancy for any building in (i) Phase 3a, with respect to the La Montana Drive 
property, and (ii) Phase 3b, with respect to the Westby Drive property.  Developer shall 
be permitted to count the new spaces constructed along La Montana Drive and Westby 
Drive, if any, as part of its commercial parking requirements for the Project. 

 
D. Parking Lot Design Modification.  The minimum parking lot 

setback from the property line required by Subsection 7.03(B)(6) of the Zoning 
Ordinance is hereby reduced from 10 feet to 3 feet along the Westby Drive frontage.     

 
4.2 Public Art Requirement.  Developer shall provide the required 

contribution to the public art required for the Project as set forth in Subsection 19.05(I) of the 
Zoning Ordinance (the “Public Art Requirement”).  The Town shall consider both stand-alone art 
pieces and art integrated into the architectural features of the buildings within the Project, as 
determined by the Public Art Committee of the Fountain Hills Cultural and Civic Association 
(the “Public Art Committee”).  Prior to commencement of construction for any building within 
the Project, Developer shall meet with the Public Art Committee to agree on the estimated total 
value of the proposed art pieces over the entire Project (broken into components related to each 
phase).  Prior to issuing a Certificate of Occupancy for each phase of the Project, the Developer 
and Public Art Committee shall agree on the effective value of the art that has been installed and 
that which has been presented on upcoming phases of the Project.  The Public Art Committee’s 
determinations under this Section shall not be unreasonably delayed or withheld.  If the total 
value of the public art to be provided cumulatively with each phase of the Project is less than 
would have been required under the Public Art Requirement, then Developer shall provide a 
bond sufficient to cover any shortfall.  If Developer has not provided the full value of the 
required artwork by the end of the last phase, the Developer shall issue a check for the difference 
to the Town to satisfy the Public Art Requirement prior to issuance of the final Certificate of 
Occupancy.   

 
4.3 Special Use Permit.  Section 12.03 of the Zoning Ordinance requires a 

Special Use Permit in the C-2 zoning district for (A) group homes for handicapped and elderly 
people, nursing homes, homes for the aged and convalescent homes and (B) multifamily 
residential dwellings.  Accordingly, Developer’s plans for the Property require a special use 
permit for the Phase 1 and Phase 2 uses.  The Special Use Permit requirement is hereby deemed 
satisfied by this Agreement so long as Developer provides notice as otherwise would be required 
pursuant to Subsection 2.02(D) of the Zoning Ordinance. 

 
4.4 Cut Waiver.  The prohibition in Subsection 5.03(D) of the Town’s 

Subdivision Ordinance against cuts in excess of 10 feet in height is hereby waived. 
 
4.5 Height Increase.  The requirements of Section 12.13 of the Zoning 

Ordinance are hereby modified to allow for the portion of the independent living building shown 
on Exhibit C, attached hereto and incorporated herein by reference, to exceed the height 
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limitation in Section 12.13, but in no event shall any portion of the building exceed 54’ in height 
as measured from existing grade.  Except as specifically modified in this Section, all height 
requirements of Section 12.13 shall apply. 
 

5. Conditions to Town’s Obligations.  The Town shall not be required to take any 
action contemplated by this Agreement until Developer has fully performed its obligations as set 
forth in Sections 6.1 – 6.12 below. 

 
6. Developer’s Obligations.  Developer shall perform all of its duties as set forth in 

this Section and according to the “Schedule of Performance” attached hereto as Exhibit D and 
incorporated herein by reference.  Developer’s failure to timely perform its obligations as set 
forth below shall constitute a breach of this Agreement and shall cause the immediate 
termination thereof as set forth in Section 2 above. 

 
6.1 Zoning Adherence and Performance.  Developer agrees to develop the 

Project in accordance with the C-2 zoning district (except as specifically modified in this 
Agreement) and the Concept Plans, as reviewed and approved or denied by the Commission in 
its sole discretion and then approved or denied by the Town Council in its sole legislative 
discretion.  Developer agrees to accept and comply with any conditions associated with Concept 
Plan approval by the Town Council. 

 
6.2 Acquisition of the Property.  Developer agrees to complete the acquisition 

of the Property (close escrow and confirm ownership) for development of the Project not later 
than 230 days after the Effective Date. 

 
6.3 Construction Documents.  Developer shall prepare and submit to the 

Town for the Town’s review and approval, the construction documents for the Project, as shown 
on Exhibit B, in accordance with the Schedule of Performance and the Town codes and 
ordinances. 

 
6.4 Building Permits.  Developer agrees and understands that no permits for 

the construction of the Project will be issued prior to Town Council approval of the Concept 
Plan.  Developer shall secure all grading, building and construction permits, which may be 
required by the Town and any other governmental agency prior to starting any site grading or 
construction activities on the Property.   

 
6.5 Construction on Property.  Developer shall submit complete Construction 

Documents for the phases of the Project, receive building permits for vertical construction of the 
phases of the Project according to such construction documents and commence construction on 
the Project in accordance with the Schedule of Performance.  For the purposes of this subsection, 
“commencement of construction” shall mean the mobilization of sufficient construction 
resources to the Property to complete the phases of the Project according to the Schedule of 
Performance and the Town’s codes and ordinances.  Developer further agrees and acknowledges 
that it shall not be permitted to begin physical construction on the Property until, and if, the 
Town Council approves the Concept Plan for the applicable portion of the Property. 
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6.6 Third Party Review and Inspection.  Developer agrees and understands 
that the Town has concluded it lacks resources to provide plan review and inspection services 
within the review time periods Developer desires for the Project, causing the Town to require an 
outside consultant to perform the tasks on the Town’s behalf.  Developer will be required to pay 
the direct costs incurred by the Town resulting from its contract for the services of an outside 
firm to provide plan review and inspection in connection with the Project.  The Town shall 
perform all plan review and inspections related to fire safety and planning and zoning; the 
Fountain Hills Sanitary District will perform all plan review and inspections related to sanitary 
sewer; and Epcor will perform all plan review and inspections related to the Project’s potable 
water supply.  If a third-party plan review and inspection firm is retained, Developer shall only 
be responsible to pay 10% of the Town’s then-current building permit fee to cover the cost of the 
planning and zoning/landscape plan review and inspection.  Developer shall be responsible for 
100% of the cost of the plan review and inspection fees related to fire safety. 

 
6.7 Traffic Study.  Developer shall submit for review to the Town a traffic 

impact analysis prepared by a qualified professional identifying (A) the Project impacts on traffic 
circulation in the area surrounding the Project, including but not limited to the area bounded by 
Palisades Boulevard, Westby Drive, Avenue of the Fountains and La Montana Drive and (B) the 
Developer’s proposed mitigation for the impacts identified (the “Traffic Study”).  The Traffic 
Study shall be submitted to the Town and the mitigation agreed to between the Parties by not 
later than the first building permit issued for the Project, and the required mitigation for a Phase 
shall be completed prior to the first Certificate of Occupancy for such Phase. 

 
6.8 Developer Public Improvements.  Developer shall design and construct all 

public improvements associated with the Project including, but not limited to, street, sidewalk 
and landscaping improvements to Palisades Boulevard, La Montana Drive and Westby Drive.  
Developer shall also provide for drainage catch basins along the north and south sides of the 
Avenue of the Fountains, at locations reasonably acceptable to Developer and the Town, to allow 
for Avenue of the Fountains drainage to be conveyed through Developer’s storm drainage 
system and for drainage flows from adjacent streets as deemed necessary by the Town Manager 
or authorized designee; provided, however that Developer shall not be required to provide 
detention for any such drainage.  Upon completion and acceptance by the Town, Developer shall 
dedicate all such public improvements to the Town. 

 
6.9 Phased Development.  The Town acknowledges that Developer plans to 

develop the Property in four phases generally set forth in Exhibit B, as more particularly 
described in the Concept Plans as approved by the Town Council.  The Town will review and 
approve the public infrastructure needs of each phase (the “Public Infrastructure Improvements”) 
as part of its approval of the construction documents of each phase.  The Developer shall 
construct or cause to be constructed and installed any and all portions of the Public Infrastructure 
Improvements.  The Town Engineer may require that the Developer construct portions of the 
Public Infrastructure Improvements not directly related to the phase being constructed by the 
Developer if, in the Town Engineer’s sole discretion, he determines that the construction 
sequence requested by the Developer will be detrimental to the Town or to the public. 
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6.10 Infrastructure Assurance.  the Developer shall provide the Town with an 
irrevocable letter of credit or performance/payment bonds in such form and amount as required 
by the Town Attorney and Town Engineer to ensure that the installation of Public Infrastructure 
Improvements necessary for development of the Property or other Public Infrastructure 
Improvements directly related to such building permit or permits will be completed (the “Public 
Infrastructure Assurances”).  The Public Infrastructure Assurances shall be required for a phase 
of the Project at the time permits are requested for any construction on that phase of the Project. 

 
6.11 Dedication and Acceptance.  Upon completion by Developer of any 

Infrastructure Improvements, the Developer shall promptly (A) notify the Town in writing of the 
presumptive completion of such Infrastructure Improvements and (B) dedicate to the Town, at no 
cost to the Town, such Infrastructure Improvements free and clear of all liens and encumbrances 
and in accordance with Town standards applicable to such dedication and acceptance.  So long as 
such Infrastructure Improvements are constructed in accordance with Town standards, as verified 
by the inspection of the completed Infrastructure Improvements by the Town Engineer, all punch 
list items have been completed and the Infrastructure Improvements are free of any liens and 
encumbrances, the Town shall accept the Infrastructure Improvements.  The Town shall notify 
the Developer, in writing, of the Town’s acceptance of the Infrastructure Improvements.  
Acceptance of any Infrastructure Improvement is expressly conditioned upon Developer 
providing a warranty for such Infrastructure Improvement consistent with Town standards and as 
provided in Section 6.12 below.  Subject to the limitation set forth below, after acceptance of any 
Infrastructure Improvements, the Town thereafter shall maintain, repair and operate such 
Infrastructure Improvements at its own cost, which obligation shall survive any termination of 
this Agreement.  Developer, at no cost to Town, shall dedicate, convey or obtain, as applicable 
all rights-of-way, rights of entry, easements and/or other use rights, wherever located, as useful 
or necessary for the operation and maintenance of the Infrastructure Improvements as required 
by the Town. 

 
6.12 Warranty.  Developer or its assignee shall give to the Town a one-year 

warranty for all Infrastructure Improvements or other such warranty as required by the Town 
Engineer, which warranty shall begin on the date that the Town accepts the Infrastructure 
Improvements as provided in this Section.  Any material deficiencies in material or workmanship 
identified by Town staff during the one-year warranty period shall be brought to the attention of 
the Developer or its assignee that provided the warranty, which shall promptly remedy or cause 
to be remedied such deficiencies to the reasonable satisfaction of the Town Engineer.  
Continuing material deficiencies in a particular portion of the Infrastructure Improvements shall 
be sufficient grounds for the Town to require (A) an extension of the warranty for an additional 
one-year period and (B) the proper repair of or the removal and reinstallation of, that portion of 
the Infrastructure Improvements that is subject to such continuing deficiencies.  Regardless of 
whether the applicable warranty period has expired, the Developer agrees to repair any damage 
to the Infrastructure Improvements caused by Developer’s construction activities on the 
Property.  Nothing contained herein shall prevent the Town or Developer from seeking recourse 
against any other third party for damage to the Infrastructure Improvements caused by such third 
party. 
 



2648040.8 8 

7. Default.  If either Party fails to perform any obligation, and such Party fails to 
cure its nonperformance within 30 days after notice of nonperformance is given by the non-
defaulting Party, such Party will be in default (the “Cure Period”).  In the event of such default, 
the non-defaulting Party may terminate this Agreement and will have all remedies that are 
available to it at law or in equity including, without limitation, the remedy of specific 
performance.  If the nature of the defaulting Party’s nonperformance is such that it cannot 
reasonably be cured within 30 days, then the defaulting Party will have such additional periods 
of time as part of the Cure Period as may be reasonably necessary under the circumstances, 
provided the defaulting Party immediately commences to cure its nonperformance and thereafter 
diligently continues to completion the cure of its nonperformance.  In no event shall any such 
Cure Period exceed 60 days. 
 

8. General. 
 
8.1 Notices and Requests.  Any notice or other communication required or 

permitted to be given under this Agreement shall be in writing and shall be deemed to have been 
duly given if: (A) delivered to the Party at the addresses set forth below; (B) deposited in the 
U.S. Mail, registered or certified, return receipt requested, to the address set forth below; or (C) 
given to a recognized and reputable overnight delivery service, to the address set forth below: 

 
If to Town:  Town of Fountain Hills  

16705 East Avenue of the Fountains. 
Fountain Hills, Arizona 85268 
Attn:  Town Manager 
 

With a copy to: GUST ROSENFELD, P.L.C. 
One East Washington, Suite 1600 
Phoenix, Arizona 85004-2553 
Attn:  Andrew J. McGuire 
 

If to Developer: Americana Development & Building Co., LLC 
1920 East 3rd Street, Suite 14 
Tempe, Arizona  85281 
Attn:  Dan Carter 
 

With a copy to: DAN CARTER 
18710 Ravenwood Drive 
Perris, California 92570 
 
TIFFANY & BOSCO, P.A. 
Camelback Esplanade II, Seventh Floor 
2525 East Camelback Road 
Phoenix, AZ   85016-9240 
Attn:  Michael E. Tiffany 

 
or at such other address, and to the attention of such other person or officer, as any Party may 
designate in writing by notice duly given pursuant to this Section.  Notices shall be deemed 
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received:  (A) when delivered to the Party; (B) three business days after being placed in the U.S. 
Mail, properly addressed, with sufficient postage; or (C) the following business day after being 
given to a recognized overnight delivery service, with the person giving the notice paying all 
required charges and instructing the delivery service to deliver on the following business day.  If 
a copy of a notice is also given to a Party’s counsel or other recipient, the provisions above 
governing the date on which a notice is deemed to have been received by a Party shall mean and 
refer to the date on which the Party, and not its counsel or other recipient to which a copy of the 
notice may be sent, is deemed to have received the notice. 

 
8.2 Amendment.  No amendment or waiver of any provision in this 

Agreement will be binding (A) on the Town unless and until it has been approved by the Town 
Council and has become effective or (B) on Developer unless and until it has been executed by 
an authorized representative. 

 
8.3 Headings; References.  The headings herein are inserted only as a matter 

of convenience and for reference and in no way define, limit or describe the meaning of any 
provision or the scope or intent of this Agreement nor in any way affect the terms and provisions 
hereof. 

 
8.4 Time of the Essence.  Time is of the essence with regard to performance 

under the terms and provisions of this Agreement, and any amendment, modification or revision 
thereof, with respect to the actions and obligations of each person bound by the terms hereof. 

 
8.5 Attorney’s Fees.  If either Party commences an action against the other to 

interpret or enforce any of the terms of this Agreement or because of the breach by the other 
Party of any of the terms hereof, the losing Party shall pay to the prevailing Party reasonable 
attorney’s fees, costs and expenses, including expert witness fees, incurred in connection with 
the prosecution or defense of such action.  For the purpose of this Agreement, the terms 
“attorney’s fees, costs and expenses” shall mean the fees and expenses of counsel to the Parties 
hereto, which may include printing, duplicating and other expenses, air freight charges, and fees 
billed for law clerks, paralegals, librarians and others not admitted to the bar but performing 
services under the supervision of an attorney.  The term “attorneys’ fees, costs and expenses” 
shall also include, without limitation, all such fees and expenses incurred with respect to appeals, 
arbitrations and bankruptcy proceedings, and whether or not any action or proceeding is brought 
with respect to the matter for which said fees and expenses were incurred. 

 
8.6 Recordation.  This Agreement shall be recorded in its entirety in the 

Maricopa County Recorder’s Office not later than 10 days after it is fully executed by the 
Developer and the Town. 

 
8.7 Choice of Law, Venue and Attorneys’ Fees.  The laws of the State of 

Arizona shall govern any dispute, controversy, claim or cause of action arising out of or related 
to this Agreement.  The venue for any such dispute shall be Maricopa County, Arizona, and each 
Party waives the right to object to venue in Maricopa County for any reason.  Neither Party shall 
be entitled to recover any of its attorneys’ fees or other costs from the other Party incurred in any 
such dispute, controversy, claim, or cause of action, but each Party shall bear its own attorneys’ 



2648040.8 10 

fees and costs, whether the same is resolved through arbitration, litigation in a court, or 
otherwise. 

8.8 Good Standing; Authority.  Each Party represents and warrants that it is 
duly formed and validly existing under the laws of the State of Arizona with respect to 
Developer, or a municipal corporation within Arizona with respect to the Town and that the 
individuals executing this Agreement on behalf of their respective Party are authorized and 
empowered to bind the Party on whose behalf each such individual is signing. 

 
8.9 Assignment.  The provisions of this Agreement are binding upon and shall 

inure to the benefit of the Parties, and all of their successors in interest and assigns. 
 
8.10 Third Parties.  No term or provision of this Agreement is intended to, or 

shall be for the benefit of any person or entity not a Party hereto, and no such other person or 
entity shall have any right or cause of action hereunder. 

 
8.11 No Partnership.  None of the terms or provisions of this Agreement shall 

be deemed to create a partnership between or among the Parties hereto in their respective 
businesses or otherwise, nor shall it cause them to be considered joint ventures or members of 
any joint enterprise.  Each Party hereto shall be considered a separate owner, and no Party hereto 
shall have the right to act as an agent for another Party hereto, unless expressly authorized to do 
so herein or by separate written instrument signed by the Party to be charged. 

 
8.12 Waiver.  No delay in exercising any right or remedy shall constitute a 

waiver thereof, and no waiver of any breach shall be construed as a waiver of any preceding or 
succeeding breach of the same or any other covenant, or condition of this Agreement.  No waiver 
shall be effective unless it is in writing and is signed by the Party asserted to have granted such 
waiver. 

 
8.13 Further Documentation.  The Parties agree in good faith to execute such 

further or additional instruments and documents and to take such further acts as may be 
necessary or appropriate to fully carry out the intent and purpose of this Agreement. 

 
8.14 Fair Interpretation.  The Parties have been represented by counsel in the 

negotiation and drafting of this Agreement and this Agreement shall be construed according to 
the fair meaning of its language.  The rule of construction that ambiguities shall be resolved 
against the Party who drafted a provision shall not be employed in interpreting this Agreement. 

 
8.15 Counterparts.  This Agreement may be executed in counterparts, each of 

which shall be an original but all of which shall constitute one and the same instrument. 
 
8.16 Computation of Time.  In computing any period of time under this 

Agreement, the date of the act or event from which the designated period of time begins to run 
shall not be included.  The last date of the period so completed shall be included unless it is a 
Saturday, Sunday or legal holiday, in which event the period shall run until the end of the next 
day which is not a Saturday, Sunday or legal holiday.  The time for performance of any 
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obligation or taking any action under this Agreement shall be deemed to expire at 5:00 p.m. 
(local time, Phoenix, Arizona) on the last day of the applicable time period provided herein. 

 
8.17 Conflict of Interest.  Pursuant to ARIZ. REV. STAT. § 38-503 and § 38-511, 

no member, official or employee of the Town shall have any personal interest, direct or indirect, 
in this Agreement, nor shall any such member, official or employee participate in any decision 
relating to this Agreement which affects his or her personal interest or the interest of any 
corporation, partnership or association in which he or she is, directly or indirectly, interested. 
This Agreement is subject to cancellation pursuant to the terms of ARIZ. REV. STAT. § 38-511. 

 
8.18 Severability.  Every provision of this Agreement is and will be construed 

to be a separate and independent covenant.  If any provision in this Agreement or the application 
of the same is, to any extent, found to be invalid or unenforceable, the remainder of this 
Agreement or the application of that provision to circumstances other than those to which it is 
invalid or unenforceable will not be affected by that invalidity or unenforceability.  Each 
provision in this Agreement will be valid and will be enforced to the extent permitted by law and 
the Parties will negotiate in good faith for such amendments of this Agreement as may be 
necessary to achieve its intent, notwithstanding such invalidity or unenforceability. 

 
8.19 Covenant of Good Faith.  In exercising their rights and in performing their 

obligations pursuant to this Agreement, the Parties will cooperate with one another in good faith 
to ensure the intent of this Agreement can be attained. 

 
8.20 Estoppel Certificate.  Upon Developer’s written request, the Town will 

execute, acknowledge and deliver to Developer and all parties identified by Developer, including 
without limitation assignees, transferees, tenants, purchasers, investors, lenders, and mortgagees, 
a written statement certifying (A) that this Agreement is unmodified and in full force and effect 
(or, if there have been modifications , that this Agreement is in full force and effect, as modified, 
and stating modifications) and (B) whether there are any existing breaches or defaults by 
Developer then known to the Town under this Agreement, and if so, specifying the same.  The 
Town will deliver the statement to Developer or such requesting party within 15 days after 
request.  The Town acknowledges that any such assignee, transferee, tenant, purchaser, investor, 
lender, or mortgagee may rely upon such statement as true and correct. 

 
[SIGNATURES ON FOLLOWING PAGES] 



IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the
date first set forth above.

Town"

TOWN OF FOUNTAIN HILLS

an Arizona municipal coiporation

Bevelyn J. Ben

(ACKNOWLEDGMENT)

STATE OF ARIZONA

) ss.
COUNTY OF MARICOPA )

On ^ctS , 2016, before me personally appeared Linda M. Kavanagh,
the Mayor of trie TOWN OF FOUNTAIN HILLS, an Arizona municipal coiporation, whose
identity was proven to me on the basis of satisfactory evidence to be the person who she claims
to be, and acknowledged that she signed the above document, on behalf of the Town of Fountain
Hills.

PAULALWOODWAKU
Notary Public •State of Arizona

MARICOPACOUNTY
My Cemmlwion Expires

August 18.2018

Notary Public

(Affix notary seal here)

[SIGNATURES CONTINUE ON FOLLOWING PAGE]
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ACKNOWLEDGMENT

Anotary public orother officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity ofthat document.

State of Cali;
County of

fornia i

.)

On IWaH _^Ko

personally appeared OOm^ \-W\w^ VWCArf T
who proved to me on the basis of satisfactory evidence to be the person^) whose name(4iWare
subscribed to the within instrument and acknowledged to me thalQugshe/they executed thesame in

(hi^ber/their authorized capacity(Jes7Tand that by @her/their signature($"on the instrument the
person^), orthe entity upon behalf of which the personj^r) acted, executed the instrument.

Icertify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

before me, XJfoCr£CfiJ IVW^v VuH^ .
(insert name arp title oftheoffiber)

WITNESS my hand and official seal.

Signature^ks (Seal)

B. D. COFFEY J
C0MM.# 2062740 m

NOTARY PUBLIC-CALIFORNIA UJ
Riverside County ""

MyComii. Exp. Aw.25,2018?
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EXHIBIT A 
TO 

DEVELOPMENT AGREEMENT  
FOR THE FOUNTAIN HILLS SENIOR LIVING FACILITY & COMMERCIAL BUILDINGS 

BETWEEN 
THE TOWN OF FOUNTAIN HILLS 

AND 
AMERICANA DEVELOPMENT & BUILDING CO., LLC 

 
[Legal Description of the Property] 
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EXHIBIT A-1 
LEGAL DESCRIPTION 

BASHAS INC. PARCEL – (APN 176-07-853) 
 

 
THE LAND REFERRED TO HEREON IS SITUATED IN THE TOWN OF FOUNTAIN HILLS, 
COUNTY OF MARICOPA, STATE OF ARIZONA AND IS DESCRIBED AS FOLLOWS: 
 
THAT PORTION OF SECTION 15, TOWNSHIP 3 NORTH, RANGE 6 EAST OF THE GILA 
AND SALT RIVER BASE AND MERIDIAN, MARICOPA COUNTY, ARIZONA, DESCRIBED AS 
FOLLOWS: 
 
COMMENCING AT THE CENTERLINE INTERSECTION OF PARKVIEW AVENUE AND LA 
MONTANA DRIVE AS SHOWN ON FOUNTAIN HILLS CORRECTED FINAL PLAT NO. 208, 
EXHIBIT "A", IN DOCKET 9768, PAGES 659 AND 660, RECORDS OF MARICOPA COUNTY, 
ARIZONA; 
 
THENCE ALONG THE CENTERLINE OF SAID LA MONTANA DRIVE SOUTH 20 DEGREES 
38 MINUTES 08 SECONDS WEST, 92.00 FEET; 
 
THENCE NORTH 69 DEGREES 21 MINUTES 52 SECONDS WEST, 42.00 FEET TO THE 
TRUE POINT OF BEGINNING, SAID POINT ALSO BEING ON THE WESTERLY RIGHT-OF-
WAY OF SAID LA MONTANA DRIVE BEING 84.00 FEET IN WIDTH; 
 
THENCE ALONG SAID RIGHT-OF-WAY SOUTH 20 DEGREES 38 MINUTES 08 SECONDS 
WEST, 454.00 FEET TO THE BEGINNING OF A TANGENT CURVE BEING CONCAVE 
NORTHERLY AND HAVING A RADIUS OF 30.00 FEET; 
 
THENCE ALONG THE ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 90 
DEGREES 00 MINUTES 00 SECONDS AND AN ARC LENGTH OF 47.12 FEET, SAID POINT 
BEING ON THE NORTHERLY RIGHT-OF-WAY OF A ROAD MORE COMMONLY KNOWN AS 
AVENUE OF THE FOUNTAINS BEING 180.00 FEET IN WIDTH; 
 
THENCE ALONG SAID RIGHT-OF-WAY NORTH 69 DEGREES 21 MINUTES 52 SECONDS 
WEST, 820.00 FEET TO THE BEGINNING OF A TANGENT CURVE BEING CONCAVE 
NORTHEASTERLY AND HAVING A RADIUS OF 50.00 FEET; 
 
THENCE ALONG THE ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 90 
DEGREES 00 MINUTES 00 SECONDS AND AN ARC LENGTH OF 78.54 FEET, SAID POINT 
BEING ON THE EASTERLY RIGHT-OF-WAY OF A ROAD MORE COMMONLY KNOWN AS 
WESTBY DRIVE BEING 84.00 FEET IN WIDTH; 
 
THENCE ALONG SAID RIGHT-OF-WAY NORTH 20 DEGREES 38 MINUTES 08 SECONDS 
EAST, 1052.00 FEET TO THE BEGINNING OF A TANGENT CURVE BEING CONCAVE 
SOUTHERLY AND HAVING A RADIUS OF 50.00 FEET; 
 
THENCE ALONG THE ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 90 
DEGREES 00 MINUTES 00 SECONDS AND AN ARC LENGTH OF 78.54 FEET, SAID POINT 
BEING ON THE SOUTHERLY RIGHT-OF-WAY OF A ROAD MORE COMMONLY KNOWN AS 
PALISADES BOULEVARD BEING 110.00 FEET IN WIDTH; 
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THENCE ALONG SAID RIGHT-OF-WAY SOUTH 69 DEGREES 21 MINUTES 52 SECONDS 
EAST, 800.00 FEET TO THE BEGINNING OF A TANGENT CURVE BEING CONCAVE 
SOUTHEASTERLY AND HAVING A RADIUS OF 50.00 FEET; 
 
THENCE ALONG THE ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 90 
DEGREES 00 MINUTES 00 SECONDS AND AN ARC LENGTH OF 78.54 FEET, SAID POINT 
BEING ON THE WESTERLY RIGHT-OF-WAY OF A ROAD MORE COMMONLY KNOWN AS 
LA MONTANA DRIVE BEING 84.00 FEET IN WIDTH; 
 
THENCE ALONG SAID RIGHT-OF-WAY SOUTH 20 DEGREES 38 MINUTES 08 SECONDS 
WEST, 618.00 FEET, SAID POINT BEING THE TRUE POINT OF BEGINNING; 
 
EXCEPT ALL MINERALS AS RESERVED IN PATENT FROM THE UNITED STATES OF 
AMERICA; AND 
 
EXCEPT ALL GAS, COAL, UNDERGROUND WATER AND MINERALS, AS RESERVED IN 
DEED RECORDED IN DOCKET 13354, PAGE 94, RECORDS OF MARICOPA COUNTY, 
ARIZONA; AND 
 
EXCEPT THAT PORTION OF SECTION 15, TOWNSHIP 3 NORTH, RANGE 6 EAST OF THE 
GILA AND SALT RIVER BASE AND MERIDIAN, MARICOPA COUNTY, ARIZONA, 
DESCRIBED AS FOLLOWS: 
 
COMMENCING AT THE CENTERLINE INTERSECTION OF PALISADES BOULEVARD AND 
LA MONTANA DRIVE AS SHOWN ON FOUNTAIN HILLS CORRECTED FINAL PLAT NO. 208 
PER EXHIBIT A IN DOCKET 9768, PAGES 659 AND 660, RECORDS OF MARICOPA 
COUNTY, ARIZONA; 
 
THENCE ALONG THE CENTERLINE OF SAID PALISADES BOULEVARD NORTH 69 
DEGREES 21 MINUTES 52 SECONDS WEST, A DISTANCE OF 622.00 FEET; 
 
THENCE SOUTH 20 DEGREES 38 MINUTES 08 SECONDS WEST, A DISTANCE OF 55.00 
FEET TO A POINT ON THE SOUTHERLY RIGHT-OF-WAY LINE OF PALISADES 
BOULEVARD, BEING 110.00 FEET IN WIDTH, SAID POINT BEING THE TRUE POINT OF 
BEGINNING; 
 
THENCE CONTINUING SOUTH 20 DEGREES 38 MINUTES 08 SECONDS WEST, A 
DISTANCE OF 820.00 FEET; 
 
THENCE SOUTH 69 DEGREES 21 MINUTES 52 SECONDS EAST, A DISTANCE OF 580.00 
FEET, TO A POINT ON THE WESTERLY RIGHT-OF-WAY LINE OF SAID LA MONTANA 
DRIVE BEING 84 FEET IN WIDTH; 
 
THENCE NORTH 20 DEGREES 28 MINUTES 08 SECONDS EAST ALONG THE WESTERLY 
RIGHT-OF-WAY LINE OF SAID LA MONTANA  DRIVE, A DISTANCE  OF 770.00 FEET TO A 
POINT ON A TANGENT CURVE, CONCAVE SOUTHWESTERLY AND HAVING A RADIUS 
OF 50.00 FEET; 
 
THENCE ALONG SAID CURVE AND WESTERLY RIGHT-OF-WAY THROUGH A CENTRAL 
ANGLE OF 90 DEGREES 00 MINUTES 00 SECONDS, AN ARC DISTANCE OF 78.54 FEET 
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TO A POINT ON THE SOUTHERLY RIGHT-OF-WAY LINE OF SAID PALISADES 
BOULEVARD, BEING 110 FEET IN WIDTH; 
 
THENCE NORTH 69 DEGREES 21 MINUTES 52 SECONDS WEST ALONG SAID 
SOUTHERLY RIGHT-OF-WAY LINE A DISTANCE OF 530.00 FEET, SAID POINT BEING THE 
TRUE POINT OF BEGINNING; AND 
 
EXCEPT THAT PORTION OF SECTION 15, TOWNSHIP 3 NORTH, RANGE 6 EAST OF THE 
GILA AND SALT RIVER BASE AND MERIDIAN, MARICOPA COUNTY, ARIZONA, BEING 
DESCRIBED AS FOLLOWS: 
 
COMMENCING AT THE CENTERLINE OF PALISADES BOULEVARD AND LA MONTANA 
DRIVE; 
 
THENCE ALONG THE CENTERLINE OF SAID PALISADES BOULEVARD NORTH 69 
DEGREES 21 MINUTES 52 SECONDS WEST, A DISTANCE OF 622.00 FEET; 
 
THENCE SOUTH 20 DEGREES 38 MINUTES 08 SECONDS WEST, A DISTANCE OF 55.00 
FEET IN THE SOUTHERLY RIGHT-OF-WAY OF SAID PALISADES BOULEVARD BEING 
110.00 FEET IN WIDTH; 
 
THENCE CONTINUING SOUTH 20 DEGREES 38 MINUTES 08 SECONDS WEST, A 
DISTANCE OF 227.08 FEET TO THE TRUE POINT OF BEGINNING, SAID POINT ALSO 
BEING ON THE WESTERLY BOUNDARY LINE OF FOUNTAIN HILLS PLAZA PLAT; 
 
THENCE SOUTH 69 DEGREES 21 MINUTES 52 SECONDS EAST, A DISTANCE OF 60.11 
FEET; 
 
THENCE NORTH 20 DEGREES 38 MINUTES 48 SECONDS EAST, A DISTANCE OF 0.17 
FEET TO A POINT, SAID POINT BEING THE NORTHWEST BUILDING CORNER; 
 
THENCE SOUTH 69 DEGREES 24 MINUTES 56 SECONDS EAST, A DISTANCE OF 168.04 
FEET TO A POINT, SAID POINT BEING THE NORTH EAST BUILDING CORNER; 
 
THENCE SOUTH 20 DEGREES 37 MINUTES 18 SECONDS WEST, A DISTANCE OF 0.32 
FEET; 
 
THENCE SOUTH 69 DEGREES 21 MINUTES 52 SECONDS EAST, A DISTANCE OF 69.85 
FEET; 
 
THENCE NORTH 20 DEGREES 38 MINUTES 08 SECONDS EAST, A DISTANCE OF 15.08 
FEET; 
 
THENCE SOUTH 69 DEGREES 21 MINUTES 52 SECONDS EAST, A DISTANCE OF 227.00 
FEET; 
 
THENCE SOUTH 47 DEGREES 33 MINUTES 47 SECONDS EAST, A DISTANCE OF 26.93 
FEET; 
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THENCE SOUTH 69 DEGREES 21 MINUTES 52 SECONDS EAST, A DISTANCE OF 30.00 
FEET, SAID POINT BEING ON THE WESTERLY RIGHT-OF-WAY LINE OF LA MONTANA 
DRIVE BEING 84.00 FEET IN WIDTH; 
 
THENCE SOUTH 20 DEGREES 38 MINUTES 08 SECONDS WEST, 236.00 FEET ALONG 
SAID WESTERLY RIGHT-OF-WAY LINE OF LA MONTANA DRIVE; 
 
THENCE NORTH 69 DEGREES 21 MINUTES 52 SECONDS WEST, A DISTANCE OF 282.00 
FEET; 
 
THENCE NORTH 20 DEGREES 38 MINUTES 08 SECONDS EAST, A DISTANCE OF 26.75 
FEET; 
 
THENCE NORTH 69 DEGREES 21 MINUTES 52 SECONDS WEST, A DISTANCE OF 69.80 
FEET; 
 
THENCE NORTH 20 DEGREES 37 MINUTES 18 SECONDS EAST, A DISTANCE OF 0.32 
FEET TO A POINT, SAID POINT BEING THE SOUTHEAST BUILDING CORNER; 
 
THENCE NORTH 69 DEGREES 24 MINUTES 56 SECONDS WEST, A DISTANCE OF 168.13 
FEET TO A POINT, SAID POINT BEING THE SOUTHWEST BUILDING CORNER; 
 
THENCE SOUTH 20 DEGREES 38 MINUTES 48 SECONDS WEST, A DISTANCE OF 0.17 
FEET; 
 
THENCE NORTH 69 DEGREES 21 MINUTES 52 SECONDS WEST, A DISTANCE OF 60.07 
FEET TO A POINT ON THE WESTERLY BOUNDARY LINE OF SAID FOUNTAIN HILLS 
PLAZA PLAT; 
 
THENCE NORTH 20 DEGREES 38 MINUTES 08 SECONDS EAST, ALONG SAID 
WESTERLY BOUNDARY LINE A DISTANCE OF 204.17 FEET, TO THE POINT OF 
BEGINNING;  
 
AND EXCEPT THAT PORTION OF SECTION 15, TOWNSHIP 3 NORTH, RANGE 6 EAST OF 
THE GILA AND SALT RIVER BASE AND MERIDIAN, MARICOPA COUNTY, ARIZONA, 
BEING DESCRIBED AS FOLLOWS: 
 
COMMENCING AT THE INTERSECTION OF WESTBY DRIVE AND PALISADES 
BOULEVARD AS MONUMENTED BY A TOWN OF FOUNTAIN HILLS BRASS CAP FLUSH, 
FROM WHICH A TOWN OF FOUNTAIN HILLS BRASS CAP FLUSH MONUMENTING THE 
CENTERLINE OF WESTBY DRIVE LIES SOUTH 20 DEGREES 38 MINUTES 11 SECONDS 
WEST, A DISTANCE OF 1,040.58 FOR THE BASIS OF BEARING; 
 
THENCE SOUTH 69 DEGREES 21 MINUTES 41 SECONDS EAST ALONG THE MONUMENT 
LINE OF PALISADES BOULEVARD, A DISTANCE OF 337.21 FEET; 
 
THENCE LEAVING SAID MONUMENT LINE SOUTH 20 DEGREES 38 MINUTES 19 
SECONDS WEST, A DISTANCE OF 55.00 FEET TO A POINT ON THE WESTERLY RIGHT-
OF-WAY LINE OF PALISADES BOULEVARD, SAID POINT ALSO BEING THE POINT OF 
BEGINNING; 
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THENCE SOUTH 69 DEGREES 21 MINUTES 41 SECONDS EAST, A DISTANCE OF 25.00 
FEET; 
 
THENCE SOUTH 20 DEGREES 39 MINUTES 36 SECONDS WEST, A DISTANCE OF 819.90 
FEET;  
 
THENCE SOUTH 69 DEGREES 21 MINUTES 41 SECONDS EAST, A DISTANCE OF 153.25 
FEET; 
 
THENCE SOUTH 20 DEGREES 28 MINUTES 11 SECONDS WEST, A DISTANCE OF 34.00 
FEET; 
 
THENCE NORTH 69 DEGREES 21 MINUTES 41 SECONDS WEST, A DISTANCE OF 178.27 
FEET; 
 
THENCE NORTH 20 DEGREES 39 MINUTES 36 SECONDS EAST, A DISTANCE OF 853.90 
FEET TO THE POINT OF BEGINNING. 
 
SURVEYOR'S DESCRIPTION: 
 
BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
 
BEGINNING AT THE SOUTHEASTERLY CORNER OF LOT 1 AS SHOWN BY FOUNTAIN 
HILLS PLAZA, BOOK 997, PAGE 27, RECORDS OF MARICOPA COUNTY; THENCE SOUTH 
20 DEGREES 38 MINUTES 08 SECONDS WEST 302.10 FEET TO THE BEGINNING OF A 
TANGENT CURVE CONCAVE NORTH WESTERLY AND HAVING A RADIUS OF 30.00 FEET;  
 
THENCE ALONG SAID CURVE TROUGH A CENTRAL ANGLE OF 90 DEGREES 
00 MINUTES 00 SECONDS, AN ARC DISTANCE OF 47.12 FEET;  
 
THENCE NORTH 69 DEGREES 21 MINUTES 52 SECONDS WEST 820.00 FEET TO THE 
BEGINNING OF A TANGENT CURVE CONCAVE NORTH EASTERLY AND HAVING A 
RADIUS OF 50.00 FEET;  
 
THENCE ALONG SAID CURVE THROUGH A CENTRAL ANGLE OF 90 DEGREES 
00 MINUTES 00 SECONDS, AN ARC DISTANCE OF 78.54 FEET;  
 
THENCE NORTH 20 DEGREES 38 MINUTES 08 SECONDS EAST 1052.00 FEET TO THE 
BEGINNING OF A TANGENT CURVE CONCAVE SOUTHEASTERLY AND HAVING A 
RADIUS OF 50.00 FEET;   
 
THENCE ALONG SAID CURVE THROUGH A CENTRAL ANGLE OF 90 DEGREES 
00 MINUTES 00 SECONDS, AN ARC DISTANCE OF 78.54 FEET;  
 
THENCE SOUTH 69 DEGREES 21 MINUTES 52 SECONDS EAST 245.19 FEET;   
 
THENCE SOUTH 20 DEGREES 39 MINUTES 25 SECONDS WEST 853.90 FEET;   
 
THENCE SOUTH 69 DEGREES 21 MINUTES 52 SECONDS EAST 178.27 FEET;   
 
THENCE NORTH 20 DEGREES 38 MINUTES 00 SECONDS EAST 34.00 FEET;   
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THENCE SOUTH 69 DEGREES 21 MINUTES 52 SECONDS EAST 426.86 FEET TO THE 
POINT OF BEGINNING. 
 
CONTAINED WITHIN SAID BOUNDS, 533,463 SQUARE FEET, 12.247 ACRES. 
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EXHIBIT B 
TO 

DEVELOPMENT AGREEMENT  
FOR THE FOUNTAIN HILLS SENIOR LIVING FACILITY & COMMERCIAL BUILDINGS 

BETWEEN 
THE TOWN OF FOUNTAIN HILLS 

AND 
AMERICANA DEVELOPMENT & BUILDING CO., LLC 

 
[Preliminary Land Use Plan] 

 
 

See following pages. 
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Project Narrative: 
 

• General Information – The project will develop the current 12.24 acres of C-2 zoned 
property for a mixed-use development with senior residential, assisted living, 
commercial, professional and retail uses.  The project will be developed in 4 phases and 
utilize shared parking throughout.  Public Art will be distributed across all 4 of the 
project phases. 

• Phase 1 - Independent Senior Living Building & Clubhouse 
o Residential Building 

 3 Story; Type V, 1 hour construction 
 1 & 2 bedroom residential senior apartments  
 Approximately 130,000 Square feet 
 Building Footprint is approximately 45,000 Square Feet 
 Up to 150 residential units 
 Within Town Height Restrictions 
 Parking per current zoning requirements 
 Uses include various gathering spaces, hair salon, and community kitchen. 

o Clubhouse – Support Building for residents 
 2 Story; Type V, 1 hour construction 
 Approximately 15,000 Square Feet 
 Uses Include – offices, theater, restaurant/bar, gym & lockers, pool/spa, 

multi-purpose room, library, etc.  
 Public Art elements 

o Utility Building 
 3 Story; Type II, 2 hour construction 
 Uses Include Central Plant, pool equipment, workshop and storage 

o Resident Park Space 
 Approximately 2 acres 
 Serves as a storm water detention basin 
 Uses Include exercise paths, gardens, dog park, putting/chipping greens, 

Bocce ball, etc. 
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• Phase 2 – Assisted Services Building 
o Approximately 110,000 Square Feet  
o Type II Building construction  
o Ambulance drop-off / pick-up 
o Public Art – ‘Rotunda’ 
o Parking per current zoning requirements 
o Assisted Living Program 

 Approximately 60 units 
 Meal service 
 Spaces include gathering space, food service, activity areas  

o Memory Care 
 Approximately 20 units 
 Meal service 
 Spaces include gathering space, food service, activity areas 

o Medical Rehabilitation 
 Approximately 32 medical beds 
 Estimated stays expected at 25 days 
 Services include physical therapy, physical life skills training (cooking, 

walking, etc.). 
 

• Phase 3A – Retail Center 
o Conceptual Space Allocation Only 
o 1 story, type II Building Construction 
o Approximately 12,500 Square Feet 
o Diagonal on-street parking plus rear parking to meet current zoning requirements 
o Retail shops 
o Outdoor dining under Rotunda 
o Public Art adjacent  

 
• Phase 3B –  Commercial, Medical / Professional Offices and/or Retail Building 

o Conceptual Space Allocation Only 
o 2 Story, Type II Building Construction 
o Up to 30,000 Square Feet  
o Parking per current zoning requirements 
o Public Art adjacent 
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EXHIBIT C 
TO 

DEVELOPMENT AGREEMENT  
FOR THE FOUNTAIN HILLS SENIOR LIVING FACILITY & COMMERCIAL BUILDINGS 

BETWEEN 
THE TOWN OF FOUNTAIN HILLS 

AND 
AMERICANA DEVELOPMENT & BUILDING CO., LLC 

 
[Height Limitation] 

 
See following page. 
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EXHIBIT D 
TO 

DEVELOPMENT AGREEMENT  
FOR THE FOUNTAIN HILLS SENIOR LIVING FACILITY & COMMERCIAL BUILDINGS 

BETWEEN 
THE TOWN OF FOUNTAIN HILLS 

AND 
AMERICANA DEVELOPMENT & BUILDING CO., LLC 

 
[Development Schedule] 

 
See following page. 
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SCHEDULE OF PERFORMANCE 
 

 
 
Deadline to Perform Task 
From Effective Date of Agreement Task/Obligation 
 

230 days  Complete Acquisition of the Property 

Phase 1 – Senior Apartments 

8 Months Developer to have submitted Concept Plan and Construction 
Documents for Phase 1 improvements, including Public 
Infrastructure Improvements. 

14 Months Developer to have begun construction of Phase 1 
improvements. 

30 Months Developer to have completed construction of Phase 1 
improvements.  Developer to have completed Public 
Infrastructure Improvements for Phase 1. 

Phase 2 – Assisted Living, Memory Care & Medical Rehabilitation 

30 Months Developer to have submitted Concept Plan and Construction 
Documents for Phase 2 improvements, including Public 
Infrastructure Improvements. 

54 Months Developer to have completed construction of Phase 2 
improvements.  Developer to have completed Public 
Infrastructure Improvements for Phase 1. 

Phase 3a – Commercial / Retail Building 

30 Months Developer to have submitted a Concept Plan and 
Construction Documents for Phase 3a improvements, 
including Public Infrastructure Improvements. 

54 Months Developer to have completed construction of Phase 3a 
improvements.  Developer to have completed Public 
Infrastructure Improvements for Phase 3a. 

Phase 3b – Assisted Living, Memory Care & Medical Rehabilitation 

60 Months  Developer to have submitted a Concept Plan and 
Construction Documents for Phase 3b improvements, 
including Public Infrastructure Improvements. 
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